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- DEPARTMENTOF THE ARMY 

OfflCE OFWE JUD& ADVOCATE GENERAL 


WASHINGTON, DC 20310-2700 


REPLYTO 
ATlEhnOUOF 

DATA-ZA 29 March 1991 


MEMORANDUM FOR STAFF AND COM%AND JUDGE ADVOCATES 

SUBJECT: 	 Participa Contract Appeals - POLICY 
MEMORANDUM 91-1 

1. The provision of legal advice to the Directorate of 

Contracting and other personnel involved in the acquisition

of the Army's goods and services is one of our most 

significant legal missions. It is your responsibility, as 

the supervisor of your office, to ensure that sufficient 

resources and management attention are directed toward this 

increasingly important requirement. 


2. Contract Appeals Division (CAD) reports that many of the 
Rule 4 files required by the Armed Services Board of Contract 
Appeals (ASBCA) Rule 4 and Trial Attorney's Litigation Files 
(TALFs) contain errors and thus fail to conform to the 

guidance contained in AFARS Part 33 and Appendix A, and the 

CAD publication, "Preparing the Rule 4 File and the Trial 
Attorney's Litigation File." Many of the *reportederrors 

stem from lack of oversight and review. Although the 

Directorate of Contracting is responsible for preparing these 

important documents, you, as the supervisory legal officer,

also have a critical role to play in ensuring that once these 

files are compiled, they are reviewed by your contract legal

advisor for administrative regularity. 


3. Your participation in the acquisition process is an area 

of interest and concern to me, and I challenge each of you to 

institute office procedures that strengthen the coordination 

between the Directorate of Contracting and your office, I 

also expect that you will personally ensure that Rule 4 Files 

and TALFs are reviewed by your contract legal advisor prior 

to dispatch to the ASBCA and CAD. 


Acting The Judge Advocate 

General 
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DEPARTMENTOF THEARMY 
OFFICEOFTHEJUWE ADVOCATE GENERAL 

1 WASHINGTON, DC -1 

REPLY To 
A l l W l l O N f f  

, .  
DAJA-ZX 16 April 1991 


MEMORANDUM FOR Staff and Command Judge Advocates 


SUBJECT: Relations With News Media - POLICY MEMORANDUM 91-2 

I ” 

1. The events of DESERT SHIELD/STORM remind us that Army policy 
on release of information to the news me equires periodic
emphasis. Through full coordination, I nfident that we can 
provide accurate information, properly balance the Army’s
interests with the public’s “right to know,” and, in matters of 
military justice, minimize risks to an individual’s trial 
rights. To meet these objectives, all judge advocates should 
have working knowledge of-

a. A ~ policies on release bf i rmakion (AR 25-55, para.Y 

I _ . I5-101d). 

b. Ethical considerations regarding *ria ublicity (DA

Pamphlet 27-26, Rules of Professional Conduct for’hwyers, Rule” 

3.6). 


2. Normally, the public affairs-office (PAO) of your command 

will answer all news media inquiries. You should


a. Establish local procedures with your PA0 for handling /

media inquiries concerning legal matters, 
’ 

b. Ensure that the PA0 looks’toyou personally as the 
source of information concerning legal matters. v~ 

c. Ensure that individual counsel are not placed in the 

position of speaking for the command, or explaining the results 

of a court martial. 


3. Generally, no member of your office should, without your
approval, prepare a written statement for publication or permit
himself or herself to be quoted by the media on official matters 
within the purview of your office. Similarly, Unless first 
cleared through the Executive, neither you nor any member of 
your office should be interviewed by, or provide statements to, 
representatives of the media on issues o r  subjeats having
Army-wide, national or international implications. 

4. 	 Personnel assigned to the U.S. Army Trial Defense Service 

(USATDS) will handle responses to news media in accordance with 

the USATDS standing operating procedures. 


-MajorGeneral/ U.S. Army
Acting The Judge Advocate 

General /
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Maiming as a Criminal Offense Under Military Law 
Major Eugene R Milhizer 


Instructor, Criminal Law Division, TJAGSA 


Introduction 

Maiming1 is a seriousoffense that rarely is prosecuted 
in military courts. From 30 June 1986, through 29 Janu
ary 1990, only thirty-two specifications alleging maiming 
were tried in the Army at general or special courts
martial.2 Of these cases, the accused providently pleaded 
guilty to maiming on four occasions, and was found 
guilty of maiming despite pleading not guilty nine other 
times.3 The accused was acquitted or found guilty of a 
lesser offense on the remaining nineteen specifications.4 

The infrequency of maiming charges and convictions is 
somewhat unexpected, given the increased number of 
child abuse and domestic violence cases now being tried 
by courts-martial. Its rareness can be explained, in part, 
by the serious and limited types of injuriesneeded to con
stitute this offense. The rareness also must be attributed, 
however, to the fact that military practitioners are gener
ally less familiar with maiming than other similar, less 
serious crimes of violence, such as aggravated assault. 
This general unfamiliarity with maiming probably results 
in the crime not beiig charged in many appropriate cases, 
and not considered as a lesser-included offense on some 
occasions when it reasonably is aised by the evidence. 

This article seeks to reacquaint military practitioners 
with the scope of maiming under current military law. 

Special attention is given to unsettled questions and unre
solved issues. Before these matters can be addressed 
properly, however, the origins and development of maim
ing under both civilian and military law must be 
examined. 

The Origins and Development of Maiming 
Under Civilian Law 

'Maiming" is the modem equivalent of the traditio~l 
offense known as mayh hem."^ At early English common 
law, mayhem occurred when a person maliciously6 
deprived another of any part of the body that was useful 
for offensive or defensive fighting,' or diminished the 
victim's ability to annoy his adversary.* The rationale for 
the offense, as pointed out by Blackstone, was that the 
type of injuries that the mayhem statute was meant to, 
prevent tended to deprive the King of the military aid and 
assistance of his subjects.9 Mayhem thus was proscribed 
for the protection of the Crown, and derivatively, society 
in general. The crime, therefore, did not exist primarily 
for the protection of the victim individwlly.10 

Consistent with this military rationale for mayhem, 
only a disabling injury could serve a s  the basis for the 
offense. For example, mayhem could be committed when 
the offender cut off or permanently crippled" a victim's 

1Sec Uniform code of Military Justice ut. 124, 10 U.S.C.p 924 (1988) bninafter UCUJ]. 

Z T h e s e  statistics were provided by the Clerk of the Court, the United States Army court of Military Review. The author would like to thank a. 
William S. Fulton, Jr.. for his assistance in providing these statistics. 
'Id. 
41d. 
'R. Perkins k R Boyce, Criminal Law 238 (3d 4.1982) (citing State v. Thomas,157 Kan. 526. 142 P.2d 692 (1943); and State v. Kuchmak, 159 
Ohio St. 363, 368, 112 N.E.2d 371, 374 (1953)). As the court in State v. Johnson, 58 Ohio St. 417, 51 N.E. 40 (1898). observed: "There is no 
question, we thinlr, but that 'maim' as a noun, and 'mayhem' arc equivalent words, or that 'maim' is but a newer form of the 'mayhem' .....* Some 
jurisdictions, on the other hand, have retained the term "mayhem" to denominate the offense and use the word "maim" to describe the type of injury 
required for the h e .  E.&. Carpenter v. People, 31 Colo. 284,289,72 P.1072, 1074 (1903) ("a specific intent to maim was not a n e c e s w  element 
of the crime of mayhem"); see o&o Terrell v. State. 86 Tenn.523, 5U, 8 S.W.212 (1888) (both cited inR Perkins k R Boyce, supm at 239 n.3). 
Theoffense later known as mayhem has deep roots, and can be traced to biblical times. "But is injury ensues,he shall give Life for Life. eye for eye, 

tooth for tooth, hand for hand, foot for foot. bum for burn, wound for wound, stripe for stripe." Exodus 2123-24; see oh0 Deuteronomy 1921,-

Wnder the early English common law. mayhem required that the injury be inflicted maliciously.R. Perkins & R. Boyce, supru note 5, at 239-240 
(citing 1 East P.C. 393 (1803) (mayhem under English common law requires that "the act be done diciously")). 
'2 whartoa'~Criminal Law 0 204 (14th ed. 1979). 

'2 W. W a v e  k A. Scott, Substantive Criminal Law 320 (1986). 

94 W. Blackstone. Canmen& 205 (1769). Lord Coke put it sirnllarly: "mor the members of every subject are under the safeguard and protection 
of the hw,  to the end a man may nerve his King and country when the occasion shall be offered." Coke. 1 Ina. 127 (nd). As one court more recently 
obsmed, "Mayhem in urly common law was cammittable only by Miction of an injury which substantially reduced the victim's formidability in 
combat." Ooomnanv. Superior Court of Alameda County, 84 Cal.App. 3d 621, 148 Cpl. Rptr. 799, 800 (1978). 

'OR Perkins k R Boyce, supm note 5, i t  242. t 

1lBlackstone characterized such m injury as one that "[fJotever disabled" the victim. 3 W. Blacktone. supra note 9, at 121. Forexample, in State v. 
McDonie. 89 W.Va. 185, 109 S.E.710 (1921), a sufficiently disabling injury for common law mayhem was found where the offender scslded the 
victim's foot so that his toes grew together rendering him d i t  to fight. 
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hand or finger, poked out or blinded an eye, or knocked 
out a foretmth.12 Castration also constituted mayhem.13 
Conversely, cutting off or severely injuring a victim’s 
nose, lip, or ear did not amount to mayhem.14 These dis
figuring injuries did not constitute mayhem under the 
w l y  scope of the crime because the victim’s fighting 
ability was unimpaired.1s 

By a series of English statutes beginning in 1403,16~ 
mayhem was expanded to include other injuries that did 
not hamper directly the victim’s ability to fight. The 
crime was enlarged to include “cutting out or disabling 
the tongue, severing the ear, and slitting the nose or 
lip.*’l7The catalyst for the last of these changes was the 
infamous assault upon Lord Coventry in the late 1660’s, 
when several people attacked him on the street and slit 
his nose in revenge for statements he had made in Parlia-

This statute, however, did not replace the 
-law crime of malicious mayhem.19 It instead 

added ~LI aggravated offense of intentional maiming and 
included intentional disfigurement within the scope of the 
0ffense.m Accordingly, the proper defrnition of the crime 
under English law in the late seventeenth century was as 
follows: “Mayhem is malicious maiming or maliciously 
and intentionally disfiguring another.”21 

124 W. Blackstone, supra note 9. at 205-06. 

ly, the punishment imposed upon a person con
victed of mayhem was the loss of the same member or 
other body part as suffered by the victim.= This “eye
for-an-eye” form of punishment was abolished, accord
ing to Blackstone, because it was inadequate in the case 
of multiple offendea “because upon a repetition of the 
offense the punishment could not be repeated.”23 
Imprisonment, rather than dismemberment, became the 
accepted punishment for mayhem long before Black
stone’s time.24 The Coventry Act later provided an 
increased penalty for intentional maiming, including the 
possibility of capital punishment.= 

Mayhem or maiming was, at one time, a separate crim
inal offense in virtually every American state.26 In almost 
every case, it was a felony that subjected the offender to 
a substantial punishment of confinement.27 Today, only a 
few states retain a distinct offense of mayhem in their 
criminalcodes.= A few others have retained mayhem by 
decisional law.29 In addition, some states define certain 
types of aggravated assault in substantially the same man
ner as mayhem.= The Model Penal Code likewise has no 
separate offense of mayhem, but instead treats it as a 
form of aggravated assault.31 

132 -on, supra note 7, Q 207. Blockstone explained that castration constitutes mayhem because it is the type of injury that weakem a man’s 
fighting ability. Specifically. it is&TI hjuq lo the victim that “depriv[es] himof those parts the. loss of which in all animals abate their courage.” 4 W. 
Blackstone, supra note 9, at 205. 

142 Whiuion’s, supra note 7, Q 207. 

I54 W. Blackstone, supra note 9. at 205-06; R Perkins & R. Boyce, supra note 5. at 239. 

16Subsequent statutes were enacted in 1545 md 1670. 2 W. W a v e  & A. Scott, supra nde 8. at 320. 

‘?Id. 

180R.Perkins & R Boyce. supra note 5, at 239. The statutory rcsponse to this attack beepme known as ‘‘Coventry Act.” 22 and 23 Car. 2, c. 1 (1670). 
cfred In R. Perkins & R Boyce, supra note 5, at 240 n. 1 1 .  

Issee supra note 6. 

20R.Perkins & R. Boy% supra note 5, at 240. 

21id. (emphasis omitted). ? 
t :  

. . 

=2 W. w a v e  & A. Scott, supra note 8. at 320. In the case of castration, the punishment was death. 1 Hawk.P.C.c.44.0 3 (6th ed. 1788), cfred In R 
Perkins & R. Boyce, supra note 5, at 243. Some American statutes formerly provided for capital punishment for mayhem by castration. See 0s.Code 
Ann. c. 26-12’(1953), cired in R.Perkins & R. Boyce, supra note 5, at 243 n. 41. 

m 4  W.Blackstone, supra note 9, at 206. 

%2 W.W a v e  & A. Scatt, supra note 8. at 320. 

”R Perkins k R Boyce, supra note 5. at 239; see 2 W. W a v e  & A. Scott, supra note 8, at 320. 
I ,  ’ I

as2 W. Wave-& A. Scott, supra note 8. at 320. 

z71d.; R. Perkins & R. Boyce, supra note 5, at 243 (mayhem “is punished as one of the grave felonies under most of the modern statutes:’), 

2’2 W. W a v e  & A, Scott, supru note 8, Q 207 (citing Utah Code Ann. 8 76-5-105 (1953), urd Wis. Stat. Ann. 0 940.21 (1975)). 

SKuchmak, 159 Ohio St. 363, 112 N E 2 d  371 (1953); see State v. Briley, 8 Porter 472 (Ala. 1839). < 

=2 W,W a v e  & A. Scott, supra note 8. at 320 (citing Ala. Code 8 13A-6-20 (1975); Ark Stab. 0 41-1601 (1975); Conn Oen. Stat. Ann. Q 53a-59 
(1971); Del. Code Ann. tit. 11. 0 613 (1975); h.Stat. Ann. 0 784.045 (West 1974); Oa. code Ahn.0 26-1305 (1975); Kan. Stat. Ann. 0 21-3414 
(1974); La.Rev. Stat. Ann. 1494.1 (1975); N.Y. Penal Law Q 120.10 (McKinney 1975)). 

31Underthe Model Penal code. one form of aggravated assault occurs when an offender “annempts to cause serious bodily injury to another,or causes 
such injury purposely, knowingly or recklessly under circumstances manifesting extreme indifference to the value of human life.” ”[S]erious bodily 
injuy” isdefined to mean “bodily injury which creates a substantial risk of death or which causes serious, pennanent disfigurement, or protracted 
loss or impairment of the function of any bodily member or organ.” Model Penal Code 00 210.0(3), 211.1(2)(a) (Proposed Official Draft 1962). 

r 

F 

I 

F 

I 
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All modem American statutes and decisional law that 
still proscribe mayhem are alike in abolishing the military 
significance of the crime.32 Consequently, serious dis
figurement, as well as dismemberment or a similarly dis
abling injury, is e i c i e n t  for mayhem.33 Actually, the 
entire body part need not be removed, provided the injury 
is permanently crippling34 or substantially affects the 
comeliness of the vlctim.35 As two prominent mmmenta
tors have stated, "the modem rationale of the crime may 
be said to be the preservation of the natural completeness 
and normal appearanceof the human face and body, and 
not, as originally, the preservation of the sovereign's 
right to the effective military assistance of his 
subjects."M 

Among the injuries sufficient to constitute mayhem 
under modern law are the removal or permanent disable
ment of an arm, hand, leg, foot, finger, or toe.37 Like
wise, severing or slitting the nose,3* lip,39 ear, or 
tonguem are sufficient for mayhem. Removing an eye or 
seriously impairing eyesight also will suffice,41 a s  will 
causing the loss of a front tooth, but not a jaw tooth.42 
Castration also is sufficient to sustain a conviction for 

M2 W.W a v e  k A Seott, Supra note 8, at 320. 

mayhem.U Other serious injuries, however, are insu�fi
cient for mayhem. These lessserious injuries include cut
ting a throat with a.knife,M breaking a jaw,45 or 
fracturing a skull with a bludgeon.& 

Mayhem under the traditional common law required 
that the injury be permanent in nature.47 Therefore, tem
porarily disabling a membei48 or cutting a lip that will 
heal without a permanent d 9 will not suffice.Yet, one 
court n o d  that there "have long been indications that 
the inflibtion of an injury forbidden by a mayhem-type 
statute may constitute an offense notwithstanding the 
possibility that alleviation of the injury is medically pos
sible.*'% An offender, therefore, is guilty of mayhem If 
he bites off a portion of the victim's lip, even if Pdvanced 
medical procedures could restore the lip to the same con
dition as it was before the attack.5' 

The mental state required for knayhem varies among 
jurisdictions. Some versions 'of the crime use the phrase 
"unlawfully and maliciously" to describe the requisite 
mens rea52 Consistent with'this mental requirement, an 
offender would be gUilty of mayhem if he or she inten
tionally injured the victim without an intent to maim, but 

33See, e.&. Utah Code Ann. 0 76-5-105 (1953); WE. Stat. Ann. Q 940.21 (1975). 

%Hemphill v. Commanwen.lth, 265 Ky. 194.96 S.W.2d 586 (1936) (euficienl injury for mayhem when pad of 8 fmger iS pumanently lost, thereby 
permanently crippling the finger). 

WShte v. Jones, 70 Iowa 505,u) N.W. 750 (1886) (loss of a portion of 8 nose may be mficient for mayhem). 

342 W. W a v e  & A. Scott, supra note 8, a! 321 (footnote omitted); see R. Perkins v. United States, 446 A.2d 19 @.C. App. 1982) (approved an 
instruction that provided, "To be permanently disfigund means that the person Is appreciably less attracthe or that 8 part of his body is to m e  
appreciable degree less useful or functional than it was before the injury."). 

s72 W. W a v e  & A. Scott, supra note 8, at 321. 

seJones. 70 l ow  505, 30 N.W. 750 (1886). 

39State v. Raulie, 40 NM.318. 59 P.2d 359 (1936). 

"Gal. Pen. code Ann. 0 203 (WWt 1970); Idaho code 0 18-5001 (1972); R.I. &TI. Laws 0 11-29-1 (1%9); Utah Code Ann. 76-5-105 (1953); WU. 
Stat. 0 940.21 (1958). 

41SeeWharton's criminal hw,supra note 7, 0 207 n.87. 

42Keith v. State, 89 Tex. O h .  264,232 S.W.321 (1921). 

43State v. Sheldon, 54 Mont. 185,169 P. 37 (1917); see Cole v. State, 62 Tex. Crim.270, 138 S.W.109 (1911) (cutting off a penis is sufficient). Same 
mayhem Dtatutes llpo protect the private parts of women. 2 Wharton, supra note 7, 4 207 11.91. 

uRu v. Lee, 1 Leach 51. 168 Big. Rep. 128 (1763). 

~Canmonwenlthv. W r ,  2 Va. Cas. 198 (1820). 

"Foster v. People, 50 N.Y. 598 (1872). 

47See 3 W. Blackstone, supm note 9, at 121 ("[Mayhem] is 8 battery attedded with this aggravrting circumstance, that hereby the p.artr k forever 
disabled."); K u c h d ,  159 Ohio St. 363, 112 N.E.2d 371 (1953); Lee v. Commmwealth, 135 Va. 572. 115 S.E. 671 (1923); State v. Enlrhouse,40 
Nev. 1, 160 P. 23 (1916); Brlley, 8 Porler 472 (Ah. 1839). 

"See Brlley, 8 Port 472,474 (Ala.1839); see a&o Baker v. State, 4 Ark 56 (1842) (ahding injury to the victim's thigh. which rendered him unable to 
walk at the time of trial, is prroumed to be permanent, atsent evidence to the contmy). 

49State v. huh,40 N.M. 318, 59 P2d 359 (1936). 

%United States v. Perkins. 446 A2d 19 @.C. App. 1982) (quoting United States v. coolr, 462 F.2d 301 (D.C. Ct. 1972)). 

"Lamb v. Cree, 86 Nev. 179.466 P.2d 660 (1970); Slattery v. State, 41 Tu.619,621 (1874) (dicta); see also People v. Nlmes, 47 Cnl. App. 346. 190 
P. 486 (1920) (eye injtny is d i c i e n t  for mayhem even h g h  slight possibility exists that a future operation will improve the victim's eyesight). 

W2E.g.. Idaho code 0 18.5001 (1972); Cal. Pen. Code Ann. Q 203 (west 1970). 
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nonetheless inflicted a maiming-type injury.53 Other 
jurisdictions require that the injury be inflicted with a 
specific intent to maim or disfigure;s4 however, the pre
cise injury inflicted need not be intended specific ally.^^ 
Some states require a state of mind similar to that needed 
for &mmon-law murder. These states require either that 
an intent to maim existed, or that an unlawful act was 
done under circumstances in which a maiming-type 
injury is likely and foreseeable, even if not intended.56 
Absent special statutory language, however, conduct that 
i s  merely unlawful or reckless is insufficient for 
mayhem.57 

Because mayhem is essentially an offense against the 
state, rather than the individual, consent by the victim 
will not operate as a defense. This is especially true in 
cases in which the harm to society is great and no good 
justification for inflicting the injury exists.58 In an old 
English case, for example, the defendant was guilty of 
mayhem when he cut off the hand of a companion-at 
the latter's request-to make his friend a more effective 
beggar.59 On the other band, a physician obviously is not 
guilty of mayhem when, with the patient's consent, he or 
she amputates a limb or member to save the patient's 
life.60 

A "reasonable" provocation on the part of the victim 
that causes an offender to have a rage to maim him or her 
does not constitute a defense to mayhem in civilian juris
dictions.61 Other traditional defenses, however, such as 

self-defense, are available to a defendant charged with 
mayhem in an appropriate case.62 

The Origins and Development of Maiming F
Under Military Law 

The common-law offense of mayhem became a spe
cific military crime in 186163 Court-martial jurisdiction 
over mayhem, however, was limited to times of war, 
insurrection, or rebellion.- As one noted military com
mentator explained, "In the Articles of War of 1874 
mayhem was included, but the I/urisdictionalJlimitations 
were retained. In 1916, these limitations were removed so 
that mayhem was triable by courts-martial regardless of 
where or when committed. In naval law, it was charged 
under the general article."-

Mayhem under early military law was substantially the 
same offense as common-law mayhem under traditional 
English law. This is illustrated by a court-martial case 
tried in 1881.= In that case, an Army private was con
victed of mayhem under the sixty-second Article of War, 
in that he "did, without just cause or provacation, mali
ciously and wilfully bite a large piece off of the left ear 
of [the victim during an] angry scuffle".67 Although the 
accused's conviction for a general disorder was affirmed 
later, the language pertaining to mayhem was excepted 

I because the "disfigurement could not impair the ability 
of the injured party to defend himself, nor abate his 
courage.**a -

,, 

"For example, h TemU v. S@&, 86 Tenn. 523.8 S.W. 212 (1888), the &f&t threw a piece of brick at the victim, intending to injure him but not to 
maim. The oonviction for mayhem was rffimred, because the brick had s t r i ch  the victim in the eye, putting it out.Accord Carpenter v. People, 31 Colo. 
284.72 P. 1072 (1903) (severingan ear,either intending to do so Q merely while intendingto h&regenerally. was sufficierit for mayhem); Keith v. State, 
89 Tex. Crim.264.232 S.W. 321 (1921) (hocking out Victim's front tooth. intending to injure but not to maim was sufficient for mayhem): see Perkjnr, 
446 A l d  at 19 (distinguishing between mayhem, which quires no specific intent to maim, .ndmalicious disfigurement, which des) .  
WBmov i t ch  v. Cormnonwdth, 1% V r  210.83 S.E.2d369 (1954); Hiller v. State, 116 Neb. 582,218 N.W. 386 (1928); State v. Bloedow, 45 Wis. 279 
(1878); State v. Evans, 2 N.C. 281 (17%). 
55Dc Annan v. State, 33 Okla. Crim. 79,242 P. 783 (1926). See generally 2 W. LaFave & A. Scott, supra note 8, It 323-24 n.27 (discussion of whetiur 
mental date Is sufficient famayhem when the offender intends to murder the victim but only maims him). 
%Ea.. People v. Grooms, 66 Cd. App. 491,152 P.2d 533 (1942); Tewell, 86 Tmn. 523.8 S.W.212 (1888); Davis v. State, 22 Tex. App. 45.2 S.W.630 
(1886). 
S'See generally 2 W. LaFave & A. Scott, supm nde 8, at 324 a28 (discussingstate decisionsinwhich ulc mental state for m a y h  is satisfiedwhcn the 
offender's d u d  is merely reckless or unlawful). 
RR Perkins & R B o p ,  supm note 5, at 242. These &tatom analogize a victim's collsenthg to being maimed to s victim's consenting to be 
murdeted. which likcwise is not a recognized defense to that offenre. Id. at 242 41.39 (citing People v. Roberts, 211 Wch. 187, 178 N.W. 690 (1910)). 
%Wright's else, Co. Lit. 127. (1604); see State v. Bass, 255 N.C. 42, 120 S.EM 580 (1961) (defendant held liable as an before the fact lo 
mayhem, when he ndrninisted an anesthetic to the vidim's hand with che victim's consent 80 that the latter could cut off his fwem to obtain insurance 
P-js). 
-2 W. LaFave & A. Scott, supra note 8, at 324 n.31; R Perkins C R. Boyce. supra note 5, at 242. 
612 W. W a v e  & A. Scott, supra note 8, st 324 (citing Sensobugh v. State, 92 Tex. Grim. 417.244 S.W.319 (1922) (no defense to mayhem when a 
hwbnnd, catching his wife in the act of adultery with her lover,cut off the lover's sex organ 4 t h  I razar); ind 4 W. Blacbtone, supra note 9. at 206 (no 
such crime 1s "voluntsry mayhan" exists that can be compared to vohntary manslaughter, in which M offender's culpability is reduced b u s e  of the 
reasonable provocation of the victim)). 
=2 W. Wave & A.Soott, supra rsde 8. ~t 324 a29 (citing People v. Wright, 93 cI1. 564,29 P. 240 (1892)). 
=I2 Stat. 736 (1863). cfred In I. Snedekcr, Military Justice Under the Uniform Code 0 340R (1953). 
"Arricle of War 58 (1876). cfrcd In Manual for Omts-Martial. United States, 1905. at 109; see SoaQlrer, supra note 63, 0 340%. 
"Snedelur, supra note 63. 134OSb (footmtes omitted). vnder the 1916 Articles of War, mayhem was charged under the 93d article in the Army. Id.; see 
Naval COI& ud Boa&, United States, 1937.1 122 (mayhem charged under the genml article in the Navy). 
M6a.C.M.0. 103, apt.of the Mo. (1881). r 
67 Id. 
"Id.; see 2 W. W-. Militiuy IAWand precedents 1048 a 2  (1st cd. 18%) (citing other early cases having a similarmult). 
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As the 1921 Manual for Courts-Martialreflects, a see 
ond crime called "maiming"-separate from the enume
rated offense of mayhem-later was recognized by 
military law under the ninety-sixth Article of War,the w 
called general article.@ Maiming under the general article 
included injuries that disfigured, as well as injuries that 
disabled the victim in a military sense.70 Also included 
un&r't(naiming was " d d i n g  with hot water, vitriol or 
other corrosive acid, or a cadt? substance ...."71 These 
separate offenses of mayhem and maiming continllkd 
through'su-uent editions of the'Manua1prior to 195/D.n 

Mayhem and maiming were combined under a single 
article of the 1950 Uniform Code of Military Justice 
(UCMJ).73 Article 124 of the 1950 UCMJ referred to this 
combined offense as,"maiming."74 Although the new 
offense of maiming was based 011 the ninety-third adicle 
of the 1948 Articles of War,it was wider in scope than 
common-law mayhem.75 Actions amounting to maiming 
included the infliction of injuriesthat seriously disfigured 
the victim, that destroyed or disabled a member or o gan 
of the victim's body, and that seriously diminishedf, lfhe 
physical vigor of the victim by injuring a member or 
0rgan.~6To constitutemaiming, the injury had to be "of 
a substantially permanent nature"; the crime, however, 
still could occur ''even though there is a possibility, that 
the victim may eventually recover,'* through surgery or 
otherwkn 

According to the 1951 Manual, maiming requited the 
accused to have a specific intent to injure, disfigure, or 

disable at the time the injury was inflicted.78 The legisla
tive history of article 124 likewise indicates that maiming 
is a specific intent offense, but that thii intent can be 
implied based upon the nature of the injury inflicted. Spe
cifically, commentators on its legislative history have 
stated, 

It should be noted that Article 124 does not 
appear to require an intent to seriously injure,or a 
specific intent to maim, as do some State statutes. It 
requires only that the injury inflicted, for example, 
be serious. Hence, it could be no defense to a 
charge of maimiig that the accused intended only a 
slight injury, if in fact, he did inflict serioushann.79 

Only a few reported military cases directly address 
maiming under the UCUJ. The first case to make even a 
passing reference to maiming was United Stares v. Lowry, 
decided in 1954.80 The Court of Military Appeals in 
Lowry examined the sufficiency of the evidence to sup
port the accused's conviction for maiming. In his con
fession, the accused admitted that he entered a woman's 
barracks building and beat a sleeping female soldier in 
the head with the nozzle of a fire hose.81 In finding the 
evidence sufficient to affirm the a d ' s  conviction, the 
court concentrated on the credibility of the accused's 
later denial that he inflicted the injuries and the testimony 
of several alibi witnesses. The court, unfortunately, did 
not discuss the nature or permanence of the injuries sus
tained by the victim,= or the accused's me= rea at the 
time of the offense.'S 

-The 93d article of the 1917 Artlcles of W u  pKIscribed mayhem among other offenses. See Manual f a  Couas-Martial. United States, 1921. para. 
443, at 415-16 [herebfter MCM. 19211; see also L Alyu,  Military Justice Under the 1948 Amended W c k s  of War 57 (1949). Tbe96thutide
the general Uticle-pmdbed maiming. See MCM. 1921. para. 446, at 464-65; see afso L. Alyea, supra, at 59-60. 

mMCM, 1921, para. 446, at 465. 

7lId. Self-maiming, r fomunner of malingering under modern military law, BISO was prohibited. W. Winthrop. Military b w  and Precedents 676 
(1920 Reprint). 

W e e  Manual for Courts-Martial, United States, 1928, para. 149b (mayhem), and rpp. 4, pan. 163 (maiming); Manual for Courts-Mal,  United 
States, 1949, para. 1806 (mayhem), and app. 4, para. 161 (maiming). 

"50 U.S.C. 90 551-736 (1950) [h~&MfhUChU, 19501. 

74See Manual for Courts-Martial,United States, 1951, para. 203 [hereinafterMCM. 19511. 

75Sncdekcr,supra note 63, 3405b. The conrmentary in the legislative history pertaining to m a h h g  indicates that Ucicle 124 was intended to be 
"broader in wpe than c4mmor1law mayhem. It includes injuriies which would not have the effcct of making a puson Less able to fight." Zndex and 
Legislative History of h e  Unifonn Code of Milifnry Justice 1233 (1950). It also includes "everylhing that would have been mayhem at commo~llaw." 
Id. 

m M M ,  1951, para. 203; see Snedebr, snpra note 63, 0 3405c. 

nMCM. 1951, para. 203. 

7'Id.; see Snedekn, supra note 63, 0 3405f. 

=hgal  and Legislative Basis,Manual for Courts-Martial280(1951) (emphasis in original). 

"'16 C.M.R.22 (CMA. 1954). 

BlId. at 24. 

=The court noted that "traces of blood" wen found on the fire hose and on the flux of the barracks. Id. rt 25. 

uld. at 24-25. 
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The first reported military case to address maiming in 
any detail was ‘United States v. Davis.” The evidence 
showed that the accused in Davis struck a hard blow to a 
patrolman’s head, knocking him to the gr0und.w The 
accused then kicked the patrolman in the face as he lay 
prostrate. The injuries suffered by the victim included 
broken bones in his cheek, a swollen face, and a puckered 
lip.86 The victim also suffered nerve damage to his face, 
from which he possibly could have recovered within six 
months to a year.87 Additionally, the victim’s eye was 
damaged, requiring him to wear glasses permanently.88 

The board in Davis noted initially that article 124 
encompasses some injuries that do not make the victim 
less able to fight or defend himself.89 Therefore, consist
ent with the language of article 124 and the description of 
the offense in the 1951 M a n ~ a l , ~the board explicitly 
recognized that maiming was broader in scope than 
common-law mayhem.91 

The victim’s testimony in Davis regarding the severity 
of his eye injury, however, was detennined to be incom
petent hearsay by the board and therefore wasnot consid
ered.* Consequently, the remaining evidence of injury 
was limited to the victim having suffered a black eye, a 
simple fracture of the cheek bone that was corrected by 
surgery, and other minor injuries. The board concluded 
that this evidence “hardly bespeaks the severity” of 
injury required for maiming, and thus the accused’s con
viction for this offense was reversed.93 The board fbrther 

~ ~~

m17 C.M.R. 473 (N.B.R. 1954). 
Mid. at 475. 
861d. at 477-78. 

”Id. at 418. 

aald. at 477-78. 


a91d.at 476-79. 

9oUcMJ, 1950, ut. 124 provided: 


concluded, however, that the evidence was sufficient to 
support the accused‘s conviction for the lesser-included 
offense of aggravated assault by intentionally inflicting 
grievous bodily harm.% -

The board in Davis also considered the mens rea 
requirement for maiming. The board acknowledged that 
maiming under article 124 is a specific intent crime, but 
noted that the requisite specific intent broadly includes an 
intent to injure, disfigure, or disable. A specific intent to 
maim, therefore, is not required. The board concluded 
that the type of injuries inflicted upon the victim in Davis 
were “presumptive evidence of an intent to injure, dis
figure or disable.”gs 

The next important case to consider maiming under 
military law- United States v. Hicks96-also focused 
upon the required mens rea for the offense. In Hicks the 
accused s k c k  a hard blow to the victim’s eye that was 
so serious the eye had to be removed.97 The law officer 
instructed, in part, that the “offense of maiming only 
requires a general criminal intent to injure and does not 
require a specific intent to maim. Therefore, it could be 
no defense to a charge of maiming that the accused 
intended only a slight injury, if in fact, he did inflict 
serious hann.”98 The court found that the instruction was 
adequate, concluding that article 124, “[rlead naturally 
...requires an intent merely to injure.”- The court held 
further that the “legislative background of the Uniform 
Code also impelsthe conclusion that Article 124 requires 

r‘ 

Any perscln subjed to this code wb,with intent to injure. disfigure, or disable, Inflicts u p  the person of mother an 
injury which

(1) suiously disfigures his person by any mutilation ulenot; or 

(2) destroys or disable MY member or m a n  of his body; or 
(3) seriously diminishes his physical vigor by the injuy of MY member or organ; 

h guilty of maiming md shall be punished u a court-martial may direct. 

91Sec MCM, 1951, para. 203. 
“h&,17 C.M.R. at 479. 
93 id. 
MSec UCMJ, 1950. art. 128(b)(2). Grievous bodily harm was &fined as follows: 

[Grievous bodily harm] does not include minor injuries such as  a black eye or a bloody nme, but does include f r a m  or 
dislocated bones, deep cuts, torn members of the body, serious damage to inte.mil organs and other serious bodily 
injuries. When grievous bodily ham has been intlicted by means of intentionally using force in a manner likely to achieve 
that result, it may be inferred that grievous bodily harm was intended. 

MCM, 1951, para. 207. 
95hvis, 17 C.M.R. at 479. 
“20 C.M.R. 337 (C.M.A. 1956). 
p71d.at 338. ‘Ibemedical testimony atW indicated that the injury could not have bsen cawed by a bare fst, but that a small htmnent hadtohaveken ,,-
ussd Id 

I 
9eld.at 33940. 
-1d. at 339. 
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no more than an intent to injure, not an intent to inflict The primary issue addressed by the board in Johnson 
serious injury.**1'JOAccordingly, the accused's conviction was whether the accused could,& guilty of conspiring to 
for maiming was affirmed. maim himself. The board first concluded that the accused 

The next significant w e  to allude to maiming was could not be guilty of maiming himself as a perpetrator; 

United States v. Thornpson,101 which addressed the rela- rather, article 124 requires that the injury inflicted by the 

tionship between maim$g ahd ,aggravated assault, and accused be upon another person.110 The board then noted, 

the infliction of grievous bodily harm. In Thompson the however, that an accused could be found guilty of 'con

accused and some companions struck and kicked the vic- spiring to commit a crime,that he or she "is unable to 

tim SO severely that his eyelid was slit, requiring two commit .,.[or] is one which only one of them could com

stitches, and his two front teeth had to be removed,lm mit, a s  where the agreement is to cause the offense to be 

For thismisconduct, the accused was ccmvicted of aggra- committed by others . . . . * *111  For example, &e board 

vated assault with the ,intentional infliction of grievous obsemed that although a husband, acting alone, could not 

bodily harm. The board acknowledged that the loss of the be found guilty of raping his wife under military law as a 

victim's front teeth could constitutea sufficient injury for perpetrator, he could, nonetheless, be guilty of conspiring 

maiming under article 124.103 A majority of the board, to rape his wife under appropriate circumstances. The 

however, concluded that "[ulnder the circumstances board applied the same logic for the offense of e m i n g  

shown here we are not convinced as a matter of fact that and affirmed the accused's conspiracy conviction. 

the injuries shown to have been inflicted,r.. should be In United States v. Goins112 and its companion case,
characterized as grievous."104 Accordingly, the board United States v. F%ite,113 the Court of Military Appeals
a f f i i ed  the accused's conviction for the lesser-included addressed whether maiming was a lesser-included offense
offense of assault by battery.1- of robbery,ll4 even when the same violence was the basis 
In United States v. Johnson106 the accused was con- of both charges. The evidence showed that Ooins struck 

victed of malingeringl'" and conspiring to commit maim- the victim several times in the head with a wrench, and 
ing upon himself.108 The evidence showed that the then White pladed his knee on the victim's neck and 
accused and some companions were discussing the effect "proceeded to smash his sku11 with [the wrench] until all 
of Freon on frogs-and thereafter its effect on parts of movement ceased.*'115 A short time later, aoins and 
the human body-when the conversation shifted to cut- White took the money from the victim's wallet and aban
ting off a thumb or finger to avoid military duties.1- The doned him by the side of the road. A search of the sur
accused later laid his hand on a board, urging his friends rounding area uncovered several pieces of the victim's 
to cut off his thumb. At one point, the accused wrapped a skull, and a large mass of the victim's brain was found 
rag smearedwith red paint around his thumb, pretending protruding from his head. After several operations, the 
that he had just amputated it. On a later date, the accused victim's prognosis was that he suffered kreversible brain 
finally convinced another marine to cut off his thumb, damage and would remain indefinitely in a vegetative 
which was accomplished with a freshly sharpened axe. State.116 

l@Jld.at 340. 

10127 CMR 662 (A.B.R. 1959). 

1mId. at 665. 

Imld. at 667. 

lwld. (citing United States v. Miles. 10 C.M.R. 283 (A.B.R 1953)). 

l"Thompson, 27 C.M.R.at 669. The dissenterdisagreed, and would have affirmed the a d s conviction for aggravated IpsBdt.See Id. (Searles.J.. 
concurring and dissenting). 

loa28 CMR. 629 (N.B.R. 1959). 

' ~ s c cUCMJ. 1950. ut. 115. 

loWc Id. ut. 81. 

1 ~ l o h o n .28 CMR. at 630. 

''Old. at 630-31. 

111Jd. at 631. 

11240 C.M.R 107 (C.M.A. 1%9) 

11340 C.M.R. 111 (C.M.A. 1%9). 

114See UCMJ. 1950. ut. 122. 

~~IGoIN,40 C.M.R. at 108. 

ll6Id. at 108-09. 
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&ins and White contended that maiming was a lesser
included offense of robbery and that, therefore, the maiming 
charge was multiplicious with the robbery charge for all 
;purpnses.In tesponse, the court first acknowledged its prior 
.decisions, which held that robbery and aggravated assault 
are multiplicious when the same force and violence is used 
for both117 Theamrt distinguished these decisions from the 
present case, however, and determined that maiming and 
robbery were separate based upon several tests for 
multiplicity-namely, the jurisdictional norms test,lla the 
elements tesf,119 and the facts test.120 The court concluded 
that ‘‘[wlhen a person bent on robbery uses force and vie 
Ience so greatly in excess of that required to steal that his 
victim is permanently disabled or disfigured, the robber can 
be held to have committed maiming.”121 

In United States Y, T i d *  the accused attempted to 
raise the defense of voluntary intoxication to a maiming 
charge.123 The military judge instructed that maiming 
was a general intent crime; therefore, voluntary intoxica
tion could not be a defense.124 The court of review found 
that the instruction was not erroneous, relying primarily 
on a phrase contained in the 1969 Manual’s discussion of 

rmaiming that referred to it as requiring only a “general 
Criminal intent.”12s The court also commented, without 
elaboration, that it was relying on Hich.126 

litary case to address the substantive aspects 
of rnairni11g12~was United States v. McGhee.128 The 

accuked in McGhee and her friend, an Arrny sergeant, 
repeatedly.beatthe accused’s six-yearsld son with a wire 
coat-hanger, an electrical extension cord, and a leather 
belt.129 These e t i n g s  left scarsover the child’s face and 
body-primarily upon his buttocks. The court found, 
however, that the scarswere not “easily detectable to the 
casual observer,” based upon its viewing of photographs I 

in the record and a doctor’s trial testimony.130 
, 

The court in McGhee concluded that the injuries suf
fered by the -victim were not sufficient to constitute 
maiming. The issue,as framed by the court, was whether 
the injuries ‘“impair[ed] perceptibly and materially the 
victim’s comeliness.”l31 The court, relying on the dis
cussion of comeliness found in the Legal and Legislative 
Basis Manual for Courts-Martial, 1951,132 and Webster’s 
Dictionary,133 found that they did not. According to the 
court, these faint scars-especially the scars on the vic
tim’s buttocks-did not detract materially from the pleas
ing appearance of the external form of the victim. 
Nevertheless, the court affirmed the lesser-included 
offense of aggravated assault with a means likely to 
inflict grievous bodily hann.134 

The Present Scope of Maiming Under Military Law 

The current maiming statute substantively is 
unchanged from its original form in the 1950 UCMJ,*35 
and provides: 

F 

* 117fd. at 109 (Citing United States v. Walker, 25 C.M.I. 144 (C.M.A. 1958). md United States v. McVey, 15 C.M.R. 167 (C.M.A. 1954)). 
i18Eachoffense has a distinct and separate gmvamen. The gravamen of maiming is to protect the victim’s military competence; the gravamen of I 

robbery Is to protect the peaceful right of property ownership. Id. at 110. 
Il9Each offense has a distinct element of proof not included in the others. Maiming and not robbery requires an intent to injure,disfigure,or disable 
the victim, IS well IS a serious injury; robbery md not maimlng requires the unlawful taking of the victim’s property. Id. 
‘mEach offense is established, in part. by facts not required to prove the other. The robbery was supported by the initial blows and the taking of the 
properly; the later beating manifested a separate intent going beyond the force necessary to commit the robbery. Id. 
“‘Id. at 110-11. 
I z 4  M.J. 761 (A.C.M.R. 1977). 
123Id. at 763. 

, 

IUSee generally Milhizer, Voluntary Intoxicarlon as a Criminal Defense Under Military Low, 127 Mil. L. Rev. 131 (1990). 
lYManual for Courts-Martial, United States, 1969 (rev. ed.), para. 203 @meinafter MCM, 19691, provides, in part, that maiming “requires only a 
general criminal intent to injure and not a specific intent to maim.” Elsewhere $1that paragraph, however,the Manual indicates that maiming requires 
“an intent to injure, disfigure, or disable”; that the means of inflicting the i n j q  “may be considered on the question of intent“; and that “one 

‘&munits the offense who intends only a slight injury ....” Id. 
ImSee supra notes 96-100 and accompanying text. 
lZ7Inthe interim, opinions ocursioaally would make a passing referenix to a maiming conviction and the facts that wpportcd it. E.g.,United States v. 
Dowell, 10 M.J. 36. 37 (C.M.A. 1980) (maiming by disfiguring the victim’s face and neck with a bottle). 
12829M.J. 840 (A.C.M.R.1989). 
IBId. at 841. 
1mId. 
l3I1d. (citing Manual for Cmrts-hfartial. United States, 1984, Part N, para. SOc(1) fiereinafter MCM, 19841). 
lM”Micle 124 loob only to maintaining the integrity of the person, the natural completeness md comeliness of the human members and organs. and 
the preservation of their functions.” Legal and Legislative Basis, Manual for Courts-Martial 280. 490 (1950) (Mayhem and Related Offenses 8 3). 
133”Disfiguremeans to “make less complete, perfect, or beautiful in appearance.” Webster’s Third InternationalDictionary 649 (1981). “Mutilate” 
means to “cut up or .Iter radically 80 as to make imperfect.” Id. at 1492. “Comeliness“ means “the condition of being comely [(having a pleasing 
appearance) especially] with respect to grace or beauty of external form.” Id. at 454. #? 

IMMcGhee. 29 M.J. at 841. 
13sSee supra note 90. 
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Any person subject to this chapter who, with
intent to injure, disfigure, or disable, inflicts upon 
the person of another an injury which

(1) seriously disfigures his penon by any mutila- ,“ 

tion thereof; 

(2) destroys or disables any member or organ of 
his body; or 

(3) seriously diminisheshis physical vigor by the 
injury of any member or organ; 

is guilty of maiming and shall be punished as a 
court-martial may dired.1M 

The elements of proof for maiming, as set forth in the 
1984 Manual, are as follows: 

(1) That the accused inflicted a certain injury 
upon a certain person; 

(2) That this injury seriously disfigured the per
son’s body, destroyed or disabled an organ or mem
ber, or seriously diminished the person’s physical 
vigor by the injury to an organ or member, and 

(3) That the accused inflicted this injury with an 
intent to cause some injury to a person.137 

Several important aspects of the offense have been 
resolved with varying degrees of certainty. Apparently 
well settled is the type of injury required to constitute 
maiming. The present maiming statute clearly encom
passes all injuries sufficient for common-law mayhem by 
the phase, “destroys or disables any member or organ of 
the body.” Also consistent with the common law, injuries 
to members or organs that seriously diminish the victim’s 
physical vigor-the modern day equivalent to the vic
tim’s fighting ability-also can constitute maiming. 
Serious disfigurements, such as cutting off an ear,slitting 
a nose, or severely scarring with acid-which are ade
quate for the offense in most civilian jurisdictions
likewise are sufficient injuries for maiming under the 
military statute. On the other hand, scars or other injuries 
that do not detract materially from the victim’s comeli
ness are insufficient for maiming, even if permanent in 
nature. Consistent with most civilian jurisdictions, a 
serious injury of a substantially permanent nature is suffi

l’UCMJ ut. 124. 

137MCM, 1984. Part IV, para. Sob. 


cient for maiming, even if the victim may some day 
recover because of surgery or otherwise. 

V 

is equally clear that maiming-type injunes 
may be inflicted by a variety of instrumentalities. Tradi
tional ‘weapons;expedient substitutes, gnd bare hands all 
can be @trumentalities of maiming. Although the type of 
weapon hvplved is not pertinent to the issue of whether 
or not a maiming has occurred, it may bear upon the 
accused‘s intent. When an accused uses a weapon readily 
capable of maiming in a manner that imakes maiming a 
likely and foreseeable result, this can raise a permissive 
inference that the accused intended to injure, if not 
maim.138 i 

The required mental state of mind for maiming under 
military law, however, still is unsettled. This uncertainty 
can be Fced, surprisingly, to a single, inartful phase in 
an instruction given nearly thirty-five years ago by the 
law officer ip Hick139 The law officer correctly 
instructed that maiming is a specific intent crime, which 
was consistent with the plain language of the military 
statute, its legklative history, and the civilian origins of 
the offense. The board of review in Hicks concluded that 
the law’ officer actually had instructed correctly that 
maiming requhes a specific intent to injure, but that it 
does not require a specific intent to,maim. During the 
course of his instruction, however, the law officer said 
that maiming requires a “gcneruf criminal intent to 
injure,*?larather than saying it requires a *‘specific 
criminal intent to injure generally.” This imprecise lan
guage was incorporated into the 1969 Manual,l41 and 
later used by the court in ha142 as the basis for conclud
ing that maiming was a general intent crime not requiring 
a specific intent to injure. 

The 1984 Manual attempted to resolve this confusion 
and to indicate clearly that maiming is a spedfic intent 
crime. The Manual provides, “Maiming requires a spe
cific intent @injure generally but not a specific intent to 
maim. Thus,one commits the offense who intendsonly a 
slight injury, if in fact there is infliction of an injury of 
the type specfied in this article.”143 Actually, the anal
ysis of this subparagraph of the Manual indicates that 
“[tlhe discussion of intent [for maiming] has been modi
fied to reflect that some specific intent to injure is 
necessary.”lM 

13rSee generally United States v. Vuraso. 21 M.J.129 (C.M.A. 1985); United Stales v. Owens, 21 M.J.117 (CUA 1985) @emissive iufcrcnce is 
tscoguized that I person intends the ~ h m land probable cwsequences of an intentional act). 

-See mpra notes 96-100 and accompanying text. 

IrOId. d 338 (emphasis added). 
I41See Dep’t of Army. Pam. 27-2. Analysis of contents, Manual for Courts-Maitid, United States, 1- @v. ed.) 28-1s (28 July 19’10); see u&o 
supra note 125. 
1424 M.J. 761 (A.C.M.R 1977). 
1OMCM. 1984, Put Tv, para. SOc(3). I 

auld. pBR. SOc mlpiS,I t  A21-97. 
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Nevertheless, the required state of mind for maiming 
under military law has not been resolved definitively. The 
Court of Mititary Appeals denied petition 
it iias not decided a case discussing maimi 

aim the last reporjed military case 
required for maiming. Whether 
intent offense likely will remain 

unsettled d t i l  the Court of Military Appeals squarely 
decides the bsue.146 . 

The question of the required intent for maiming has 
important practical significance. If maiming is a specific 
intent crime, state of mind defenses, such as voluntary 
intoxication147 and partial mental responsibiIity,14&would 
be available. Other defenses, such as mistake of fact, 

fferently.149 Accordingly, the scope of 
vant to findings and favorable to the 

defense would be substantially greater if maiming is  
defined as a s k i f i c  intent offense. In addition, the pros
ecution would be &pired to prove a more demanding 
specific intent element that, by its nature, rarely can be 
shown by direct evidence. This more difficult require
ment, in.turn, would result in a greater likelihood of 
acquittal on a maiming charge. Other defenses, based 
upon justification and excuse, would have the same 
application, regardless of whether or not maiming is 
characterized as being a s a1 intent offense.150 

The decisional law see lear that the victim's con
sent will not operate as a defense to maiming. This 

refusal to allow the consent defense to a crime of such 
violence i s  consistent with the military precedent that 
rejects consent as a defense to assault when the injury is 
more than trifling or when a breach to the public order 
occurs.1s1 This principle has been appliea recently in 
decisions rejecting consent as a defense to aggnvated 
assault, based upon the accused's having "consensual" 
unsafe sex when he knew that he had the AiDS virus and 
was aware of the riskiness of his behavior.152 

n e  Statutory language in a 
accused cannot be guilty of s 
law correctly indicates'that the accused can, nonetheless, 
be guilty of conspiring to maim himself or henelf under 
certain circumstances. No military court, however, has 
addr& whether an accused could be guilty of maidng 
his or her own person a s  a principal under an afding and 
abetting theory.153 Civilian precedent seems,clear, how
ever, that an accused could be found guilty under an 
accomplice theory of committing a crime that he or she is 
legally unable to commit as a perpetrator.154 For exam
ple, a husband could be convicted of raping his wife155 as 
an aider and abettor-for instance, by holding her down 
so another man could have sexual intercourse with her by 
force and without consent-even tho 
could not rape his wife as a pe 
law.156 As two noted commentators have observed: 

Such results as these are m no sense inconsistent 
with the terms of the offenses involved. 

P 

usS M.J. 91 (C.M.A. 1978). The precedentid hpod of denying a discretionary review Is doubtful. Not wever, that UCMJ article 67(b)(3) 
rquirca that the Court of Military Appeals grant petition "on good cause phown." Because the military judge's refu&l in Tua to instruct on voluntary 
intoxication, if raised, would constitute a prejudicial e m ,  one might conclude that the denial of petition Indicated either that the defense was not 
reised by the evidence or that the characteritation of maiming as CJ general intent offense was not emmeous. or both. This conclusion. however, 
presurncs*t the instructional issue was not waived. which is unclear from the reported facts. 

146For a discussion of the generpl difficulty in distinguishing between specific and general intent offenres. see Milhizer, supra note 124, at 149 n.106. 

147MCM, 1984, Rule for Courts-Martial916(1)(2) pereinafter RC.M.1; see generally Miulizer, supro note 

148See MCM, 1984, RC.M. 916(k)(2); Ell$ v. Jacob, 26 M.J. 90 (C.M.A. 1988). 

lySee MCM,1984, RC.M. 916Q); see generally TJAOSA Practice Note,Recent Appllcations of rhe MIsrake of Fact Defense, The Army Lawyer, Feb. 
1989, at 66. . 
ImSee MCM, 1984, Pnrt IV, palp. 5044); see aLso supra notes 58-62, and accompanying text (discussing defenses to 
jurisdictions), 

1SlUnited States v. Holmes, 24 C.M.R 762. 764-65 .F.B.R 1957) (conrent of the victim not a defense to m u l t  by batkr)r when the a 
knocked the victim to the ground md "jabbed" her reveral times in the face with his foot, causing her mouth to be bruised and swollen); see olso 
United States v. O'Neal. 36 C . M S  189 (C.M.A. 1966) (both parties to a mutual affray are guilty of assault). I . 
ls2United States v. Johnson. 27 M.J. 798, 803-04 (A.F.C.M.R.1988) (consent not a defense to aggravated assault charge); accord 
Dwnford, 28 M.J. 836 (A.F.C.M.R. 1989). I. 

UChU art. 77; MCM, 1984, Part IV, pare. 1: To be guilty as an aider and abettor d e t  military law,the accused must aid, cou 
or encourage the Commission of UI offense under the UCMJ, be present at the scene of the crime, and share the criminal 1 
MCM, 1984, Part IV, paras. lb(l), Ib(2). 

lYSee 2 W. LaFave & A. Scott. supra note 8, 8 6.8(e), and the authorities c i q  therein. 

1sSSee UCMJ ut. 120(a). 

I%Jd.; see MCM, 1984, Part IV,para. 45b(l)(b); cf. United States v. Minor, 1 1  M.J. 609,610-11 (A.C.M.R. 1981) (accused could be found guilty of P 
forcible sodomy under an aider d abettor theory when evidence showed that he forced the victim's boyfriend to perfm cunnilingus upon her, even 
though the boyfriend could not be found guilty IS a perpetrator because he was not subject to the UCMJ and lacked any criminal mens reo). 
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applicable statutes state that these crimes may be 
committed only by certainpersons or classes of per
sons, it must be remembered that an individual 

rl within the scope of the defdtion did commit the 
crime as a principal in the first degree. The evil or 
harm with which the legislature was concerned has 
thus occurred,and the purposes of the crimial law 

1 
are well served by also, holding accountable'those 

1 persons not covered by @e statute who assisted in 
1 bringing about the proscribed result137 

This conclusion that the accused could be convicted as 
an aider and abettot for self-maiming could have impor
tant practical consequences. For example,' an accused 
apparently could be punished separately for self-maiming 
as a principal and for conspiring to maim himself.158The 
defense, of course, could argue that the rationale for 
punishing conspiracy separately-that collective criminal 
agreement ?resents a greater potential threat to the public 
and increases the chances that the crime wil l  
succeed'~g-does not apply when joint criminal activity 
is required for the accused to be found guilty of the 
underlying conduct.160 Nevertheless, the accused under 
such circumstances could be convicted of malingering in 
conjunction with conspiracy to maim. 

The 1984 Manual lists several types of assault as 
lesser-included offenses of maiming, including assault 
with the intentional infliction of grievous bodily harm.161 
In Thompson,l6* however, the board concluded that in 

cq 

some circumstances a maiming-type injury would not 
amount to grievous bodily harm for purposes of aggra
vated assault.1a This conclusion may seem doubtful at 
fmt, because all maiming-type injuries apparently' would 
be serious enough to constitute grievous bodily harm. 
Upon closer examination, however, the iesult in 
Thompson might  be  correct in s o m e  l imited 
Circumstances. 

For example, the common law has long held that losmg 
a foretooth is a sufficiently serious injury for maimiigl1a 
Although this type of injury also could constitute maim
ing under the current military statute,'- the injury does 
not necessarily amount to grievous bodily harm as 
defined by military law.'& On the other hand, ,most 
maiming-type injuries clearly would constitute grievous 
bodily harm. Thumpson suggests only'that the extent of 
the injury, for purposes of maiming and aggravated 
assault, must be considered independently in each case. 

Another recognized lesser-included offense of maiming 
is attempted 1naiming.1~~To be guilty of this offense, the 
accused must have had a specific intent to maim-not 
merely to injure. This enhanced mental state is consistent 
with the mens rea requirement for other attempts under 
military I 

Unlike certain assaultive crimes, phich can be lesser
included offenses to maiming, case law holds that maim
ing and robbery are distinct o f f e y  that are punishable 

15'2 W. W a v e  & A. Scott, Supra note 8, 0 6.8(e) (emphasis In Orighl)  (footnotes omitted). 

15sSre United States v. Washington, 1 M.J. 473 (C.M.A. 1976); MCM. 1984. Part IV, patas. 5c(8), 5e. 

'"SCC C~IlnnanV. United States, 364 U.S. 587, 593-94 (1961). 

'60Cf MCM, 1984, Part IV, para. Sc(3); United States v. Crocker, 18 M.J. 33 (C.M.A. 1984) (Wharton's Rule applies gmerrlly in the military). 

IslMCM. 1984, Part N,para. Sod. The complete IL of lesser included offenses Is assault, assault consummated by a battery. assault with idangerous 
weapon, sssault intentionally iuflicting grievous bodily harm. md ittempts. Curiously, assault with a means or force likely to produce death or 
grievous bodily harm is not listed; presumably. this Is included within assault with a dangerous weapon.See UCMJ ut. 128(b)(l) (includes both 
assault with a dangerous weapon md assault with a meuls likely to produce grievous bodily harm). 

'=See supra notes 101-05 and accompanying text. 

163The 1984 Maaual defmes fievous bodily harm IS follows: "atievous bodily harm means serious bodily injury. It does not include minor injuries, 
such IS a black eye or bloody nose, but does include fradured or dislocated bones, deep cuts. tom member of the body, serious damage to intunal 
organs, and other Serious bodily injuries." MCM, 1984, Part lV,para. 54c(4)(iii). 

lSrSee4 W. Blackstone, supra note 9, at 205-06; see uLro Keith v. State, 89 T u .  Crim. 264. 232 S.W. 321 (1921). 

I 6 V b e  traditional reaxmhg in support of fmding that maiming occumd was that the loss of a foretooth @ut not a jaw tooth) diminished the victim's 
military effectiveness. This rcpsoning serine outdated in the modem world. Moreover. given the advanced dental techniques that are now com
monplace. but were unheard of in Blackstone's h e ,  iquestion arises whether much an injury still constitutes mahhg.  Adually, one hardly can say 
that the loss of a f d o o t h  diminishes the victim's vigor or ability to fight, is permanently incapable of being corrected,or neccpsarily must detract 
from the victim's comeliness. 

'-See supra note 163 (providing 1984 Manual's def~t ionof grievous bodily harm). Note that althoughlosing a foretooth is not listed specificallyas 
amounting to grievous bodily harm under the Man~al'id e f ~ t i o nof the term, ule list of inj- is not intended to be exhaustive m d  expressly 
includes "other serious bodily injuries." MCM. 1984, Part IV,parp. 54c(4)(iii). 

ImMCM, 1984. Part lV, para. Sod. 

7 	'"See United States v. Allen, 21 M.J.72 (C.M.A, 1985); United States v. Roa, 12 M.J. 210 (C.M.A. 1982) (attempted murder nquinS a specific 
intent to kill, although murder under UCMJ articles 118(2) md llB(3) can be committed when the accused intends to inflict great bodily harm or 
knowingly commits an act that is inherently dangaous to bthers and evincesa wanton disregard for human life); see also United States v. Smpon,  7 
M.J. 513 (A.C.M.R.),per. denled, 7 U J .  468 (C.M.A. 1979) (although rape i s  a general intent h e ,  attempted mpe is a specific intent Crime). 
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separately, even if they occur during the same transac
tion. This result is supported by the traditional tests for 
multiplicity under military law.169 The result also is con
sistent with the more recent test for multiplicity 
established by the Court of Military Appeals, provided 
that the allegation in the robbery specification does not 
“fairly embrace” the maiming charge.170 

Because maiming and robbery are separate offenses, a 
specification drafted to allege both would be 
dupIicious.171 The usual remedy for a duplicious specif
cation is  severance.172 Severance, however, would 
increase the maximum punishment faced by the accused. 
Accordingly, a motion to sever by the defense generally 
would be ill-advised.173 Nevertheless, even if only one 
offense is charged-either maiming or robbery-all of 
the aggravating misconduct by the accused during the 
course of the criminal transaction could come before the 

’ ~ &ut during presentencing.174 

Conclusion 
Maiming ‘has become virtually a &ad-letter offense 

under military law. With the increasing number of child 
abuse, domestic violence, and related cases W i g  tried by 
courts-martial, however, the trend instead should be 
toward greater use of this statute. The government’s 
apparent hesitancy to charge maiming-although partly 
explained by its &manding and unusual requirements of 
proof-also must be attributed to a prevailing, general 

lssSee supra notea 118-20. 

lack of familiarity with the offense among military 
practitioners. 

The failure to charge, instruct upon, and convict for 
maiming often has several unfortunate consequences. 
Chief among these is that the accused may escape crimi
nal responsibility and may not be punished consistent 
with the gravity of his misconduct. When an accused 
maims, but is charged with only aggravated assault, the 
allegation of his or her criminal culpability is under
stated. Similar difficulties arise when an accused is 
charged with a greater offense than maiming, but the mil
itary judge fails to instruct upon maiming when it is 
raised by the evidence as a lesser-included offense. In 
these circumstances, the members are forced to decide 
whether to convict the accused of a greater offense that 
he or she may not have committed, acquit the accused 
when he or she obviously has engaged in some grave 
crime, or find the accused guilty of a less serious offense 
that fails to account for the seriousness of his or her 
misconduct. 

Justice Holmes once observed that the law should be 
atructured so that it comports with the feelings and 
demands of the commur1ity.1~5Ensuring that the maiming 
statute is used properly within the military justice sys
tem-consistent with its intended role in the hierarchy of 
violent crimes prohibited by UCMJ-would help achieve 
this important goal. 

’Wee United States v. Baker, 14 MJ. 361 (C.M.A. 1983); see ako United States v. Slottlemire, 28 M.J. 477 (C.M.A. 1989) (oonspiracy to commit 
larceny md attempted larceny of the aame funds were not multiplicious for findings when each offense required pnmf of a separate element and the 
overt acts alleged and proven in each charge were clearly different); United States v. Flynn, 28 M.J. 218 (C.M.A. 1989) (assault with intent to commit 
rape.md assault with intent to commit sodomy upon the m e  victim during the aame transaction were not multipliciousfor findings when the offenses 
were separated by a brief time and the accused harbored distinct criminal intents). 
171MCM, 1984, Rule for Courts-Martial 307(c)(4) (“Each specification shall state only one offense.”). See generally United States v. Hiatt, 27 M.J. 
818 (A.C.M.R. 1988). 
lnSee R.C.M. 906(b)(5). 
WSer Hion, 27 M.J. I t  820. The defense a b  could make Imotion to strike a portion of the specification under R.C.M. 906(b)(4), but a military 
judge’r granting this motion under these circumstances is unlikely. 
174See RC.M. 1001(b)(4) (“The trial counsel may present evidence IS to m y  aggravating cjrcumstances directly relating to or resulting from the 
offenses of which the a d has been found guilty.”); United States V. Wingart, 27 M.J.128 (C.M.A. 1988); United States v. Hall. 29 M.J. 786 
(A.C.M.P 1989). 
17s0.Holmes, The Common IAW 57 (1881). 

United States v. Hedges: Pitfalls in Counseling Prospective Retirees 
Regarding Negotiating for Employment 

Lieutenant Colonel Alan K. Hahn 
Chiej Litigation Branch 

Procurement Fraud Division 

Introduction 

To an ethics couTLselor,l few areas are as challenging retirees through the maze of statutes and regulations gov
or as fraught with legal danger as guiding prospective erning postemployment restrictions. The law is complex, 

‘Ethics Counselors,fonnedy known IS Standards of Conduct Counselors, rue required to be designated for “all ARSTAF agencies, field operating 
agencies, repk  activities, irrstallntions, and commands authorized a commander in the pay grade 0-7 or above.” Army Reg. 600-50. Standards of 
conduct for Department of the Anny Personnel,Pam. 2-9a (26 Jan. 1988) fiereinafterAR aoO-SO]. For cbnvenience, this article will use only the term 
“ethics counselor.“ 
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overlapping,z in flux,3 and couched in nearly hpenetr
able jargon. Compounding the problem, the prospective 
retiree who seek counseling may have plans that are so 
ill-defined that useful, tailored advice is difficult. Alter
natively, he or she already may have ”contacted” pro
spective government contractor employers and may not 
teIl the ethics counselor about this contact, even if specif
ically asked. 

This article addresses the issues posed in the recently 
decided case of United States v. Hedges.4These issues, in 
particular, illustrate the problems that arise when a pro
spective retiree and the ethics counselor fail to recognize, 
address, and document a “negotiation for employment” 
situation and do not take appropriate disqualification 
steps.5 The article then highlights some observations 
from the Procurement Fraud Division’s Corruption Case 
Program6 and reviews the law covering prospective 
retirees’ negotiating for employment. The atticle con
cludes by analyzing these issues,observations, and law to 
point out problems that the ethics counselor may encoun
ter and to suggest some ways that Army ethics 
counselors-who must advise prospective retirees-and 
Army Procurement Fraud Advisors’-who must analyze 
possible violations of conflicts of interest laws-can deal 
with them. 

Colonel Hedges’ “Negotiation for Employment”* 

The Hedges case involved a negotiation for 
employment situation by an Air Force officer. 
Employment negotiations by government employees and 
officers with government contractors is tightly controlled 
by statute9 and regulation.1O These authorities proscribe 
officers and civilian employees from personally and sub
stantially participating in any particular matter with an 
organization with which they are negotiating for 

*See Id. figure 1-1 (Sununary of Postemployment Restrictions). 

employment if that organization has a financial interest in 
that particular matter. 

Colonel Hedges had been the commander and program 
manager of the Air Force Automated System Project 
office since July 1981. He was responsible for various 
computer and communications network programs and 
also served ak chairman of the source selection evaluation 
board for one of the programs. Sperry Corporation 
(Sperry) waslinvolved with two of Colonel Hedges’ pro
grams. It w& a potential bidder on one program, which 
had an estimated life-cycle cost of between four and five 
billion doll?, and it was the prime contractor on the 
other program, which had an estimated life-cycle cost of 
one billion dollars. In January 1984, Colonel Hedges 
notified his superiors of his decision to retire and he suc
cessfully sought permission to work in the private sector 
during his sixty-day terminal leave period-2 June to 1 
August 1984. 

In April 1984, Colonel Hedges spoke with Mr. Traylor, 
the Sperry Corporation counterpart on one of his pro
grams, and mentioned his impending retirement. Colonel 
Hedges asked for, and received from, Mr. Traylor general 
retirement ahvice. Despite Colonel Hedges’ expressed 
disinterest hi working for Spew or in doing consulting 
work, Mr. Traylor told Colonel Hedges to give Sperry an 
opportunity to hire him if he decided to go into the data 
processing industry. Unknown to Colonel Hedges, and 
despite his expressed disinterest in either working for 
Sperry or consulting, Mr. Traylor had a draft consulting 
agreement prepared in case Colonel Hedges changed his 
mind. In mid-May, Colonel Hedges actually did change 
his mind about consulting, and told Mr. Traylor that he 
might be interested in working for Teledyne or Com
pusec. Mr. Traylor expressed Sperry’s continued interest 
in employing Colonel Hedges, but Colonel Hedges did 
not respond. 

’&e, rg . ,  Wcs Reform Act of 1989, Pub. L. No. 101-194, 103 Stat. 1759 (1989) (suspending the following staMes until 30 November 1990: 41 
U.S.C. 0 423 (proMrment integrity provisions of the miceof Federal Procurement Policy Act Amendments of 1988); 10 U.S.C.0 2397a (requiring 
certain procurement officials to report future employment contacts with eontracton); 10 U.S.C. 0 2397b (barring Certain procurement officials from 
receiving campensation from m e  contractors for two years); and I8 U.S.C.0 281 (Criminally banning retired offcers from selling to their former 
service)); National Defense Authorization Act for Fiscal Year 1991,  Pub. L.No. 101-510 (1990) (allowing other procurement integrity provisions to 
take effect on 1 December 1990, but continuing suspension of the following statutes: 10 U.S.C. 00 239711, 2397b; 18 U.S.C. 0 281; and 41 U.S.C. 
0 423(f) (postemployment restrictionsof the Pmcurement Integrity Act)). 

‘912 F.2d 1397 (11th Cu. 1990). 

’See 18 U.S.C. 4 208 (1988); AR 600-50, paras. 2-10. 2-11. 

6Procurement Fraud Division’s Litigation Bwch reviews and coordinates remedies for Army cases involving bribery, gratuities, and conflicts of 
interest. 

’See Army Reg. 2740. Legal services: Litigation, chap. 8 (2 Dec. 1987) (I01 27 Nov. 1989) (Remedies in Procurement Fraud and Conuption) 
[hereinafterAR 27401. 

‘Hedges, 912 F A  at 1398-1400. 

9Sec 18 U.S.C. 0 208 (1988). 

W e e  generally AR 600-50. 
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* On 29 May 1984, Colonel Hedges and Mr. Traylor 
again discussed the possibility of Colonel Hedges’ being 
employed by Sperry. Mr. Traylor then told Colonel 
Hedges that he was preparing to send him e consulting 
agreement. Mr. Traylor told Colonel Hedges that his sal
ary range would be about $65,000. Colonel Hedges, how
ever, said that he expected $75,000. Mr. Traylor stated 
that he had no authority to hire Colonel Hedges, but that 
he thought his superiors at Sperry would approve the sal
ary requirement. Mr. Traylor also mentioned that Colonel 
Hedges’ supervisor would be the Speny program man
ager for one of the programs under Colonel Hedges’ 
responsibility. Colonel Hedges, however, told Mr. 
Traylor that he was receiving guidance from his ethics 
counselor,ll and he would not accept employment until 
the counselor had reviewed the consulting agreement for 
compliance with conflicts of  interest laws and 
regulations. 

Colonel Hedges received the consulting agreement on 
31 May. On 1 June, he submitted the agreement to his 
ethics counselor, who reviewed it, made changes to it, 
and returned it to Colonel Hedges. According to the court 
of appeals, the ethics counselor “did not tell Hedges that 
the consulting agreement should not be discussed with 
Sperry, nor did he tell Hedges to wait until his terminal 
leave began in 24 hours, at which time employment nego
tiations could proceed without violating any statutes or 
regulations.”12 

On 2 June, Colonel Hedges went on terminal leave; on 
8 June, he signed the agreement; and on 11 lune, he 
started working for Sperry. 

“Personal and Substantial”’3 Participation 
The government alleged that Colonel Hedges person

ally and substantially participated in the mattersof Sperry 
Corporation while he was negotiating for employment. 
On 17,21, 23, 25, and 31 May, and on 1 lune, Colonel 
Hedges signed contract change proposals on the contract 
for which Sperry was the prime contractor. On 14 and 25 
May, he approved a report and decision memorandum 
and on 24 May, he attended a briefing on the request for 
proposal on which Sperry was a potential bidder. Accord
ing to the court of appeals “these actions did not result in 
the payment of any money to Sperry or pertain to the 

award of any contract and were in the best interests of the 
Air Force since they resulted in substantial savings to the 
Air Force.”“ 

Construing 18 U.S.C. Section 208 and F 

“Negotiating for Employment’’ 
Colonel Hedges was convicted of taking official 

actions on matters in which Sperry had a financial inter
est while he was negotiating for employment with Sperry, 
in violation of 18 U.S.C. section 208(a). He was sen
tenced to a $5000 fine. The court of appeals’ discussion 
of the statute and Colonel Hedges’ defenses illustrate 
several points of interest to ethics counselors and pro
curement fraud advisors. 

First, the court of appeals stated that the statute 
requires neither actual corruption, nor lossby the govern
ment, to sustain a conviction. Rather, 18 U.S.C. section 
208 is a “strict liability offense”J5 that “sets forth an 
objective standard of conduct which is directed not only 
at dishonor, but also at conduct which tempts dis
honor.”16 The court found that the only scienter require
ment in the statute is the defendant’s knowledge “that the 
person with whom he was negotiating concerning 
employment had a financial interest in the defendant’s 
official The government is not required to 
prove that the defendant knew he was negotiating for 
employment. Actually, the court of appeals stated that a 
defendant “should know” when he or she is negotiating 
for employment.’* 

P 

At trial, Colonel Hedges contended unsuccessfully that 
his talks with Mr. Traylor were not negotiations, but 
rather “preliminary and exploratory actions.” On appeal, 
Colonel Hedges contended the statute was void for 
vagueness a s  applied to his conduct. Specifically, he 
asserted that he did not know he was negotiating withim 
the meaning of 18 U.S.C. section 208. The court rejected 
this notion-particularly because of the discussion 
between Colonel Hedges and Mr. Traylor over salary 
amounts on 29 May.19 Dashing the hopes of ethics coun
selors and prospective retirees searching for a bright-line 
rule, the court then stated that “negotiation is to be given 
its common everyday meaning” and found the issue of 
what constitutes negotiation to be a fact question for the 
jury to answer.20 

l~ColonelHedges’ ethics counselor-then known as a standardsof conduct counselor-actually was his subordinate. See Hedges, 912 F.2d at 1405; 
see aLso supra note 1. 
W e e  Hedges. 912 F.2d It 1399-1400. 
‘3See 18 U.S.C. p 208(a) (1988) (prohibiting personal and substantial participation IS a government official with UI entity with which the oficial is 
negotiating for employment). 
14Htdges. 912 F.2d at 1399. 
I’Xd. at 1400. 
16Id. at 1402. 
1 7 ~ .at 1401. 
18Id. ,r 
19Xd. at 1403. 
ZOXd. at 1403-04. 

! 
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I Entrapment by Estoppel 
I 

At trial, Colonel Hedges M i f e d  that he told his ethics 
counselor in early 1984 that he wanted advice on his pre-

T retirement actions; that he told his counselor a+ut his 
conversations with Mr. Traylor, that he received fpecific 
clearance for his 23 May Washhgton briefrng,on the 
request for proposal on which Sperry was bidder, h d  that 
his ethics counselor was in the &m when he was dis
cussing the consulting agreement on the telephone ,witha 
Sperry attorney. In general, the tenor of his 
was that he had sought and received p 
postretirement advice, but he never was told by his ethics 
counselor that his preretirement actions might,yiolate 
conflicts of interest prohibitiork.21 I 

The ethics counselor testified $ rebuttal, denying that 
he had specific or general discussions of preretirement 
activities with Colonel Hedges. Only postretirement 
advice was ’sought or given. He did, however, suphrt the 
defense when he testified that he did not tell Colonel 
Hedges to avoid discussions with Sperry until his termi
nal leave began on 2 June, that (hlonel Hedges was sen
sitive to conflicts of interest matters, and that &lone1 
Hedges “was a man of outstan%g character and of the 
highest personal integrity.”= 

Colonel Hedges unsuccessffly requested an instruc
tion that reasonable reliance upon a public official‘s legal 
advice is a defense-that is, entrapment by estoppel. 

7 	Instead, the trial court gave an in’struction that reflei& the 
generally accepted view that advice of counsel is no 
defense to a strict liability offen&.= 

The United States Court of Appeals for the Eleventh 
Circuit reversed because of the trial court’s failure to 
instruct on the defense theory of the case. The court of 
appeals stated that “entrapment by estoppel applies when 
an official tells a defendant that certain conduct is legal 
and the defendant believes that official.**= The court 

21Id. at 1404. 

zzId. 

found that Colonel Hedges’ testimony that he sought and 
received preretirement advice sufficiently raised the 
defense. The credibility of that testimony, and the can
flict with the ethics counselor’s rebuttal that only 
postretirement advice was sought or given, was a jury 
question. 

Analyzing entrapment by estoppel, the court of appeals 
had little trouble with the concept that an ethics counselor 
is a public official who, by regulation, is charged with 
advising personnel on conflicts of interest matters-a 
view consistent with the Department of Defense’s regula
tory scheme.= An ethics counselor is the government’s 
representative and a prospective retiree seeking counsel
ing is not the ethics counselor’s client. 

After it considered the issue of whether the ethics 
counselor is a public official, the applicability of the 
entrapment by estoppel defense was readily apparent to 
the court.The defense is grounded in notions of fairness 
and due process, and seeks to protect a defendant from 
unintentional entrapment by an official who mistakenly 
misleads the defendant to violate the law. An oft-cited 
early Supreme Court case, Cox v. Lovisiam,z6 is illustra
tive. Cox was told by a chief of police that he could hold 
a demonstration at a specific location near the court
house. In reversing Cox’s conviction for picketing 
“near” a courthouse, the Court stated that, under the cir
cumstances, sustaining the conviction “would be to sanc
tion an indefensible sort of entrapment by the State.”*7 

Whether Colonel Hedges had a legitimate entrapment 
by estoppel defense is questionable because, even by his 
own testimony, he apparently did not specifically request 
particular advice on whether he was ‘*negotiating for 
employment” with Sperry. Nor did he request advice on 
how he properly could “negotiate for employment” with 
Sperry using the available disqualification procedUres.z* 
This issue, therefore, clearly illustrates the problems and 
challenges of preretirement counseling. An implication of 

=Id. See generally E Devilt & C Blackmar, Federal Jmy Practice and Instructions 1 14.12 (3d d 1977) ( d e k t h g  hstruction (bat advice of 
courrsel may negate elemcnt of willfulness). Although advice of counsel is no &fens? to a strict liabilily offense. it may be relevant to issues of 
willfulness OT howledge m certain offenses. 

”Hedges, 912 F.M at 1405-06. 

~2’Dep’t Of Def- DiraCtiv~SSOO.7, Stpndards of Conduct, w.E 2  (C2, 11 Od. 1988) M f t DOD Dir. SSOO.7); AR ao0-SO, p ~ m .2-9. 

x85  S. Q 476 (1965). 

271d. at 586 (citing Rdey v. Ohio, 79 S. a.1257 (1959)). Car v. LouLriom and the principle of entrapment by cstoppel has had only in
reeognitiOa m military law.See United States v. Clardy. 13 M.J. 308. 317 (C.M.A. 1982) (court’soverruling of own pnadent given prospective 
application to preclude detrimental reliance); United States v. Mcotaner 13 MJ. 408,418 (C.M.A. 1982) (no detrimental reliance by accased on 
regulatory court-martial processing guidelines). These cases, while citing Car, illustrate forms of equitable estoppel when reliance is on Q L S ~law, 

-, 	 statute, or regulatians. rather than on the advice of a public official. See generally Sevilh, “They Said I Could”: lh &feme of Equltubk Estoppel. 
The <hampion, June 1990. .t7. 

”See, rg., AR a00-SO. para. 2-llg. 
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the Eleventh Circuit’s decision, however, is that the 
ethics counselor’s silence, when faced with evidence that 
Colonel Hedges was “negotiating for employment” with 
Sperry, may have been sufficient to mislead Colonel 
Hedges to violate the law if he actually had requested 
preretirement advice. 

Practical Implications: Preventing Offenses 
Instead of Creating Defenses 

Hedges illustrates several problems inherent in the 
counseling of prospective retirees by ethics counselors. 
Ethics counselors must be mindful to protect the govern
ment,29 the prospective retiree,m and the prospective 
retiree’s potential employerf1 from the many legal diffi
culties that can arise from these situations. , 

First, the ethics counselor must remember that his or 
her client is the government-not the prospective retiree. 
The regulatory framework for giving advice to prospec
tive retirees guides the retiree to ethics counselors who, 
by regulation, may not form an attorney-client relation
ship and to whom disclosures are not confidential or priv
ileged.32 Disclosures not only are unprotected, but also 
the Army ethics counselor has an affirmative obligation 
to report suspected violations to the Criminal Investiga
tion Command;the Administrative Law Division, Office 
of The Judge Advocate General (OTJAO); the Army 
General Counsel; and the Procurement Fraud Division, 
OTJAO, as appropriate.33 

A m y  Regulation 600-50, prudence, and sound ethical 
practice suggest that the ethics counselor notify the pro
spective retiree up-front about who the ethics counselor 

represents and that communications are not confklential 
or privi1eged.W While seemingly awkward, this type of 
immediate notification is decidedly less awkward than 
testifying against the prospective retiree or notifying 

~ 

appropriate authorities of suspected violations. The pro
spective retiree also should be advised explicitly to con
sult with his or her own attorney if the need to 
communicate confidentially arises.35 I 

I 

In addition to clarifying who the client is, ethics coun
selors must h o w  what “negotiating” means. Leaving it 
to the litigants at trial to take their “best shot” with a 
federal jury on what “negotiating” is may not be a grati
fying experience for the ethics counselor or the prospec
tive retiree he or she advised. In Hedges the trial court 
gave an instruction that ruled out participation in “pre
liminary and exploratory talks’’ as “negotiation. * ’  
Instead, the court found “negotiation” to require a 
“process of submission and consideration of offers.”W 

From a preventive law and ethics counseling point of 
view, the relatively protective and restrictive language of 
Army Regulation 600-50 is more useful than the court’s 
discussion. The regulation defines “negotiating” as “any 
action ...that reasonably could be construed as an indica
tion of interest including sending letters or resumes, mak
ing telephone inquiries, or failing to reject a personally 
directed proposal from [an] entity’s representative regard
ing future employment. It is not necessary that there be 
any firm offer of employment.”37 Some conduct, such as 
preliminary talks, may violate Army Regulation 600-50, 
but not violate the Eleventh Circuit’s interpretation of the 
Statute. 

=Aside from the oosts of investigating and reviewing allegations for criminal and other remedies,conflicts of interest violatiom and appearances of 
violations can create significant contract formation and administration problems. See. cg.. 18 U.S.C. 0 218 (1988) (contract obtained in violation of 
conflicts of interest law voidable upon conviction); Comp. Cten. Dec. No. B-238768.2 (19 Oct. 1990) (telephone callsby former employee on behalf of 
awardee could be construed as conflicts of interest violations and created an appearance of impropriety, @tiwing terminating the contract). 

MIf the misconduct is discovered before retirement, the military member or civilian employee faces the usual range of administrative or disciplinary 
measures available to their commander or supervisors. Even after leaving government service, however, the former member or employee still faces 
possible criminal prosecution in federal court; civil penalties up to SSO.000. see 18 U.S.C. 0 216 @) (1988); administrative enforcement proceedings, 
see AR 600-50. para. 5-4; @rocecdings for violations of 18 U.S.C. 0 207 (1988) and 10 U.S.C.00 2397, 23971.2397~(1988)); statutory debarment, 
see 10 U.S.C. 0 2408 (1988) (prohibiting a person convicted of a felony arising out of a Department of Defense contract from holding certain 
positions); and regulatory suspensionand d e h e n t ,  see Federal Acquisition Regulation 9-4 [hereinafter FAR]. 
31See,rg., Defense Fed. Aquisition Reg. Supp. 203.7000 (stating policy that government contractor’s management controls should provide for 
disciplinary action for improper employee conduct); FAR 52.204-5 (requiring offeron to certify that the offeror and its principals have hot been 
suspended or debarred). 

nAR 600-50. para. 2 4 .  

~
3 3 para. 2-10. 

sSee Id. para. 2d; Dep’t of Army Pam. 26-26, Legal Services: Rules of professional Conduct for Lawyers, Rule 1.13d (31 Dec. 1987) ( m y  attorney 
not representing an individual should explain identity of the Army as client). 

“Id. rule 1.13 comment. 

W e e  Hedges, 912 F3d at 1403, n.2: 

The instruction was: ‘hcgotiation is a communication between two parties with a view to reaching UI agreement.” 

Negotiation connotes discussion and active interest on both parties. Preliminary and exploratory talks do not constitute /“

negotiation. Further, to f d  a negotiation. you must find that this was a process of submission and considemtion of offers. 


37- 600-50, para. 2-10(1). 
I 
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The more restrictive regulatory language, however, 
better serves the system and the prospective retiree. Part 
of comprehensive counseling, including disqualification , 
advice, requires all parties to have a clear understanding 
of the agency’s view of the propriety of the employment 
negotiations. Furthermore, should a criminal or regula
tory enforcement official38 take a different view, the par
ties are better protected by notions of good faith 
compliance and entrapment by estoppel. 

Finally, ethics counselors must recognize the prospec
tive retiree’s fluid situation. As Hedges illustrates, the 
prospective retiree’s situation is dynamic and problems 
may arise suddenly. What originally was proper and 
timely advice may be overtaken by events extremely 
rapidly. In addition, the prospective retiree may not dis
close all the facts or his intentions. Fact disclosure may 
be curtailed even further once the ethics counselor dis
closes that their communications are not confidential or 
privileged. The prospective retiree also may interpret 
silence by the ethics counselor as approval-that is, if the 
ethics counselor did not say specifically that doing some
thing was wrong, it must be all right. Accordingly, the 
unfortunate complexity of conflicts of interest prohibi
tions, combined with the fluidity of retirees’ situations 
and attendant communications problems, creates a recipe 
for disaster. 

The ethics counselor’s taking certain steps, however, 
may avoid that apparently inevitable disaster. First, nego

tiation for employment and disqualificationadvice should 
be given each time a prospective retiree comes for uny 
conflicts of interest advice. Giving advice every time 
keeps up with the changing situation and precludes 
unspoken assumptions of approval by silence. Second, 
ethics counselors should give written advice that restates 
the facts, if any, upon which the advice is based.39 Even 
if no “negotiating for employment” facts are given, the 
rendering of written advice is important to record the fact 
that no “negotiating” facts were revealed and that gen
eral advice-including the regulatory definition of 
‘*negotiating”-was provided. This type of written 
advice not only serves as a reminder to the prospective 
retiree, but also protects all parties. 

Conclusion 
Because of the turbulence in the law and the dynamic 

factual situations typical in this area, counseling prospec
tive retirees requires extraordinary skill, thoroughness, 
and patience by the advising ethics counselor. The inves
tigative and other costs to the government; the disruption 
of procurements; and possibility of suspension, debar
ment, or job loss to the retiree can be a heavy price to pay 
for all concerned parties. While criminal prosecutions 
may be relatively few,M ethics counselors must be vig
ilant in recognizing, addressing, and documenting “nego
tiation for employment” issues and in keeping the 
prospective retiree fully and properly informed of his or 
her ethical obligations. 

M ’ I h s c  individuals may include Department of Justice officials or a suspension and debarment official. 

%See AR 600-50, para. 2-9c(l) (“Except for simple repetitious cases. assistance will be documented by means of written memorandums.”). 

WThe Office of Oovernment Ethics nported only eight d i c t s  of interest prosecutions in the 15-month period from October 1988 to December 
1989. Memorandum from Stephen D. Potts, Director, off ice of Government Ethics, to Designated Agency Ethics Official6 and Inspectors Oeneral, 
subject: conflict of Interest Fksecutions (Aug. 29, 1990). 
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Videotaped testimony is being used with increasing the area of child sexual abuse. Forty-five states have stat
frequency as a substitute for live, in-court testimony in utes that specifically permit the use of a procedural sub-
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stitute for a child’s in-court testimony?undercertain lim
ited conditions.’ The constitutionality of these statutes 
was considered by the United States Supreme Court in 
Maryland v. Craig2 and Coy v. Iowa3 with different 
results. The distinction turned on the fact that the Mary
land statute, which was upheld, required a case-specific 
finding that the child witness would be 50 traumatized by 
the defendant’s presence that he or she would be unable 
to communicate reasonably. 

Contrary to the trend in state courts, the military 
provides no clear-cut guidelines. Cases +involvingthe 
admissibility of a videotaped statement have been 
decided on an ad hoc basis. The purpose of this article is 
to examine the constitutional and evidentiary requisites 
for admissibility of videotaped testimony and to offer 
practical suggestions for consideration by military trial 
advocates. 

Videotaped statements can be divided into two distinct 
categories: (1) litigative statements taken with the inten
tion of being used in lieu of the declarant’s live testimony 
at trial;4 and (2) investigative statements taken by a gov
ernment agent or social worker as part of a criminal 
investigation.5 Because each of the two categories pres
ents different issues, they will be analyzed separately., 

Litigative Videotapes 

In Cruig the United States Supreme Court provided 
clear guidance on the requirements of the confrontation 
clause. First, Craig held that the right to a face-to-face 

meeting is not absolute, but it is so basic to our concept 
of fairness that any attempt to abrogate that right requires 
a strong, case-specific showing of necessity. Second, to 
support a finding of necessity, the trial judge must hear 
evidence and determine that the child would be so trau
matized by the presence of the accused that the child’s 
ability to communicate would be impaired. Third, the 
procedural substitute for in-court testimony must preserve 
every element of the confrontation clause other than face
to-face contact. Specifically, the child’s testimony must 
be subjected to “rigorous adversarial testing”6 under 
oath and must be observable by the accused, the judge, 
and the trier of fact.’ 

The Cruig opinion raises several questions: How is 
trauma to be determined? Is an opinion by a social 
worker sufficient evidence? What is  meant by an 
“impaired” ability to communicate? Must the trial judge 
search for the least restrictive alternative? Justice O’Con
nor, writing for the Court, specifically declined to 
establish any “categorical evidentiary prerequisites,’ but 
suggested that a finding of necessity would be strength
ened by measures such as the judge’s personal observa
tions of the child while in the presence of the accused. 
Moreover, the opinion states in strong language that the 
child’s distress over having to testify must be more than 
de minimus. In particular, it must be caused by the pres
ence ‘of the accused rather than the courtroom 
atmosphere, and it must be greater than the trauma suf
fered from abused children in general. This language, 
together with Justice Scalia’s strongly worded dissent
in which he was joined by Justices Brennan, Marshall, 

1See Ala. Code 4 15-25-2 (Supp. 1989); Alaska Stat. Ann. 4 12.45.046 (Supp. 1989); Adz. Rev. Stat. Ann. 44 134251,4253@),4253(C) (1989); Ark. 
Code Ann. 4 16-44-203 (1987); Cnl.Penal Code Ann. 4 1346 (West Supp. 1990); Colo. Rev. Stat. 44 18-3-413, 18-6-401.3 (1986); Conn. Qen. Stat. 
4 54-86g (1989); Del. code Ann., tit. 11,  4 3511 (1987); Fla. Stat. 4 92.53 (1989); Oa. Code Ann. 4 17-8-55 (Supp. 1989); Haw. Rev. Stat. ch. 626, 
Rule Evid. 616 (1985). Idaho Code 4 19-3024A (Supp. 1989); Ill.Rev. Stat., ch. 38, T 106A-2 (1989); Ind. code 4 35-37-4-8(c), (d), (0,(g) (1988); 
Iowa Code 1 910A.14 (1987); Kan.Stat. Ann. 8 38-1558 (1986); Ky. Rev. Stat. Ann. Q 421.350(4) (Baldwin Supp. 1989); La. Rev. Stat. Ann. 4 19283 
(West Supp. 1990); Md. Cts. & Jud. Proc. Ann. 0 9-102 (1989); Mass. Oen Laws Ann., ch. 278. 4 16D (Supp. 1990); Mich. Comp. Laws .kin. 

4 600.2163a(5) (Supp. 1990); Mi.Stat. 4 595.02(4)(1988); Miss. Code Ann. 4 13-1-407 (Supp. 1989); Mo.Rev. Stat. 04 491.675-491.690 (1986); 
Mont. Code Ann. 44 46-15-401 to 46-15403 (1989); Neb. Rev. Stat. 1 29-1926 (1989); Nev. Rev. Stat. 4 174.227 (1989); N.J. Rev. Stat. 
4 2A84A-32.4 (Supp. 1989); N.H. Rev. Stat. Ann. 4 517:13-a (Supp. 1989); N.M.Stat. Ann. Q 30-9-17 (1984); N.Y. Crim.Proc.Law 44 65.00-65.30 
(McKinney Supp. 1990); Ohio Rev. Code Ann. 4 2907.41(A),(B), @), (E) (Baldwin 1986); Okla. Stat. tit. 22, 4 753(c) (Supp. 1988); Ore. Rev. Stat. 
4 40.460(24) (1989); 42 Pa. Cam. Stat. 04 5982. 5984 (1988); R.I. Qen. Laws Q 11-37-13.2 (Supp. 1989); S.C. Code 4 16-3-1530(0) (1985); S.D. 
Codified Laws 4 23A-12-9 (1988); Tenn. Code Ann. 4 24-7-116(d). (e), (f) (Supp. 1989); Tex. Crim. Roc.Code Ann., art. 38.071.0 4 (Vernon Supp. 
1990); Utah Rule Crim. Proe. 15.5 (1990); Vt. Rule Evid. 807(d) (Supp. 1989); Va. Code 4 18.2-67-9 (1988); Wis. Stat. Ann. 4 967.04(7) to (10) 
(West Supp. 1989); Wyo. Stat. 4 7-11-408 (1987). 

ZMaryland v. Craig, 110 S. Ct. 3157 (1990) (statutory procedure permitting judge to w i v e  testimony via  closed circuit television is not violative of 
confrontation clause when procedure can be invoked only upon case-specific finding of necessity). 

’Coy  V. Iowa, 108 S. Ct. 2798 (1988) (placement of screen between defendant and child sexual assault victims during trial testimony, when statute 
created presumption of trauma to class of victims. violated rppellant’s confrontation rights). 

‘For purposes of this article. both prerecorded videotapes and rimultaneousbroadcast via closed circuit television are considered to be substitutes for 
live, in-persontestimony. 

’Note. Yldeotaping Chlldrm’s Testimony: An Empirical Wew, 85 Mich. L. Rev. 809, 823-24 (1987). 

Wraig,  110 S. Ct. at 3159. 

7Id. 
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and Stevens-suggests that the necessity exception 
should be interpreted narrowly and that the govenunent 
must provide strong evidentiary support. 

Expert testimony, while not required by Craig, cer
tainly would assist the court in determining whether a 
child’s distress was caused by the presence of the 
accused, rather than by the prospect of testifying in pub
lic about embarrassing events.8 Furthermore, a determina
tion of trauma is insufficient if “based on nothing more 
than an expert’s testimony that all child witnesses in sex 
abuse cases are vulnerable,’*9 because it would fail to 
comport with the “individualized fmding” required by 
coy.‘0 

The degree of trauma sufficient to “impair” the 
child’s ability to communicate was not defined clearly in 
Craig. Presumably, the requirement would be satisfied by 
showing that the child is unable to communicate clearly, 
effectively, and coherently in the presence of the accused. 
Craig left the means of proof of impairment to the discre
tion of the trial court. A child’s difficulty in testifying in 
the accused’s presence at a pretrial hearing” certainly 
would be probative of an impaired ability to communi
cate, but it is by no means the only manner of proof. 
Expert testimony may be relied upon, provided it 
addresses the distress suffered by the individual child, 
and it distinguishes between trauma caused by the 
accused’s presence and the child’s general discomfort 
with appearing in court. 

The pre-Craig case of New Jersey v. Sheppard’z 
provides an excellent example of the depth of testimony 
that is contemplated by Craig. In Sheppard a forensic 
psychiatrist testified that a child witness who was receiv
ing both group and individual therapy would likely suffer 
long-term effects such as nightmares, depression, eating 
and sleeping disorders, behavioral difficulties, and ~ x u a l  
promiscuity. The psychiatrist also opined that the 
accuracy of the child’s testimony would be improved by 
avoiding a face-to-face contact because the child’s mixed 

emotions toward the accused would tend to mitigate the 
truth. 

’ Alternative procedures can be implemented only after 
the trial court has determined that face-to-face confronta
tion would result in trauma sufficient to impair the 
child’s ability to communicate. The procedure used
whether the testimony is prerecorded via videotape or 
simultaneously broadcast via closed circuit television
must provide for “rigorous adversarial testing in a man
ner functionally equivalent to that accorded live, in
person testimony.”13 This phrase has been interpreted as 
requiring an opportunity for cross-examination by the 
accused’s defense counsel and some means whereby tbe 
accused can hear the child’s testimony and pose addi
tional questions while the child is under oath.14 At some 
point during the trial, the child’s demeanor under direct 
and cross-examination must be observable by the trier of 
fact.15 

Compliance with the requirements set forth in Craig 
should not present a problem to courts-martial, provided 
the child is available to testify. The difficulties arise 
when the custodial nonmilitary parent flees the jurisdic
tion with the child witness and refuses to return for trial. 
Under these circumstances, the prerequisite for 
admissibility of a litigative-type videotape-that is, a 
case-specific finding of trauma by the military judge
cannot be met. Other videotaped statements by the child, 
to include his or her testimony at a Uniform Code of Mil
itary Justice (UChU) article 32 hearing,16 may be admis
sible under the “former testimony” exception to the 
hearsay rule as out-of-court statements.17 They would not 
be admissible, however, as procedural alternatives to in
court testimony under Craig. 

Because a parent’s absconding with the child in these 
cases is not uncommon, a prudent trial counsel should 
consider the evidentiary requirements well prior to refer
ral. Early arrangements should be ma& for the child’s 
examination by a psychiatrist or clinical psychologist. If 

8Minnesda v. Conklin, 45 Crim. L Rep. (BNA) 2399 (Sept. 6, 1989) (finding by trial judge that child lacked recollection, was nervous, and was 
unwilling to tcstify falls Bhort of Coy requirementof “individualized finding’’ and of statutory requirement that trauma be caused by fie defendant’s 
presmce);see olro New Jersey v. CrandalI. 47 Crim.L. Rep. (BNA) 1412 (Aug. 22,1990) (stntuterequires trial judge to :‘condud ithorough face-to
face interview with the child and make detailed Wings concerning the child’s objective manifestations of fear....If ...a court is unable to make a 
detennination on ib own, it may appoint an expert to evaluate the child.”). 

9New York v. Hendemon. 47 Crim.L. Ftep. (BNA) 1116 (May 9. 1990). 

l°Coy, 108 S. Ct. i t  2798. 

ll&e Uniform Code of Military Justice ut. 32. 10 U.S.C. f 832 (1988) [hereinafter U w .  
12167 N.J. Super. 411, 484 A.2d 1330 (1984). 

1fCmig. 110 S. Ct. at 3159, 3166. 

141d. i t  3166. 

ISld.  

]$For an excellent discussion of issues uising from UCMJ article 32 testimony. see Merck, SLrtih Amendmen? Issues a?the Articlc 32 Investigation. 
The Army Lawyer, Aug. 1990. i t  17. 

‘‘United States v. Camor, 27 M.J. 378 (CW.A. 1989) (wilne.qs’r former testimony i t  pretrial hearing idrnissible when defmse counsel had an 
opportunity to impeach, despite counsel'^ stated intention to use hearing solely as I means of dlscovery). 
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either an expert's opinion or an actual attempt by the 
child to provide testimony indicates that the child will be 
unable to testify in front of the accused, a prereferral 
video tape can be made during a session at w&h defense 
counsel has a full opportunity to cross-examine the child. 
Defense counselmay, a s  a tactical matter, refuse to coop
erate, preferring to raise the sixth amendment violation at 
trial. The risk of an adverse frnding by the court, how
ever, may be a powerful incentive to cooperate
particularly when the alternative'isno cross-examination. 

Investigative Videotapes 

In contrast to the litigative statement, the investigative 
statement is obtained for use by the government to deter
mine whether a case should be prosecuted. It is intended 
to be an internal record, rather than a substitute for in
court confrontation. Therefore, regardless of how well 
intentioned the investigator, an investigative statement 
cannot provide the functional equivalent of adversarial 
cross-examination. The issue concerning an investigative 
videotape is not whether it is admissible in lieu ot in
court testimony, but-assuming it were admissible under 
an exception to the hearsay ruIe'*-whether it is viola
tive of an accused's right to confrontation under the sixth 
amendment.19 

If the child is available, he or she must appear in per
son and testify. The only exception is when the court has 
found, after a thorough investigation, that the child is 
effectively unable to testify in the presence of the 
accused by reason of trauma. When the child is not phys
ically present to be examined, the court cannot engage in 
the necessary investigation of the child's mental and 
emotional state, nor can it order the child to testify under 
special arrangements. The type of analysis required by 
Craig is not possible; therefore, the court must apply the 
two-part test set forth in Idaho v. Wright20 to determine 
the admissibility of hearsay statements under the sixth 
amendment. 

First, "the prosecution must either produce or demon
strate the unavailability of, the declarant whose statement 
it wishes to use against the defendant....Second, once a 
witness is shown to be unavailable, 'his statement is 
admissible only if i t  bears adequate indicia of 
reliability.'"21 The "indicia of reliability**requirement 
may be met in one of two ways: (1) either the hearsay 
statement must fall within "a firmly rooted hearsay 
exception"; or (2) the statement must be supported by 

guarantees of trustworthiness." The 
uarantees of trustworthiness" must be 
totality of the circumstances that sur

round the making of the statement-not from other evi
dence at trial that may corroborate the truth of the 
statement.22 Therefore, the first step is to determine the 
witness's availability. 

.For purposes of Military Rule of Evidence 804, a 
declarant is unavailable when he or she is absent from 
trial and the "proponent of the declarant's statement has 
been unable to procure the declarant's attendance ... by 
process or 'other reasonable means.**23Although "[a] 
subpoena may not be used to compel a civilian to travel 
outside the United States and its territories,"= '* non
amenability to a subpoena does not necessarily establish 
nonavailability as a witness."= 

1 . 

The sixth amendment requires that the government 
make a "good faith**effort to produce +e declarant at 
trial: 

^ I\Ifthere is a possibility, albeit remote, that affirma
ive'measures might prduce the declarant, the obli

gation of g@ faith may demand their effectuation. 
J 

lengths to which the prosecution must go to 
uce a'witness ... is a question of reasonable

ness. The ultimate question is whether the witness 
is unavailable despite good faith efforts undertaken 

<priorto trial to l k t e  and present that witness. As 
with other evidentiary proponents, the prosecution 
bears the burden of establishing this predicate.26 

"An out-of-court atatrment, offered to prove the truth of the matter asserted herein, i s  inadmissible unless It falls within ore of the hearsay 
exceptions set forth in Military Rules of Evidence 803 or 804. See Manual for Courts-Martial,United States, 1984 [hereinafterMCM, 19841. Military 
Rules of Evidence 801, 802 peninafter Mil.R. Evid.]. , I I 

1P"Although [the Sixth Amendment] md the hearsay rule pos~sssimilar underpinnings, they are not co-extensive and evidence admissible under a 
hearsay exception may be excludable under the confrontationclause." United States v. Quick, 22 M.J. 722, 724 (A.C.M.R.1986) (citations omitted). 

zol10 S. Ct. 3139 (1990). 

21Id. at 3141. 3149. 

22Id. 

=United States v. Crock&, 21 M.J.423, 427 (C.M.A. 1986) (citations omitted). 

"Manual for Courts-Martial. United States. 1984, Rule for Courts-Martial 703(e)(2)(A);see oko Crocken, 21 M.J. at 427. 

W3ocken. 21 M.J. at 427; see also United States v. Ferdinand, 29 M.J. 164 (C.M.A. 1989) (child witness is not unavailable solely because of state 
juvenile cow order forbidding child to testie at other proceedings). 

Xohio v. Roberts, 448 U.S. 56, 74-75 (1980). quoted In Crocken; 21 M.J. at 430 (citation omitted). 
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Once unavailability has been shown, the statement 
must bear adequate “indicia of reliability**to be admiss
ible.27 Reliability may be shown if the statement falls 
within a “‘firmlyrooted hearsay exception” or if it bears 
“particularized guarantees of trustworthiness.*’28More
over, the “particularized guarantees of trustworthiness” 
must be equivalent to those required by the f m l y  rooted 
hearsay exceptions.29 With respect to the established 
hearsay exceptions, reliability is ensured by the circm
stances under which the statements were made.? Sim
ilarly, to satisfy the residual hearsay exceptipn, the 
totality of the circumstances that surrounded the making 
of the statement must manifest ‘*particularized guaran
tees” of trustworthiness.31 The key is whether the evi
dence sought to be admitted “rests upon such solid 
foundations that admission of virtually any evidence 
within them comportswith the substance of the constitu
tional protection”32 of the confrontation clause. 

The well-established exceptions to the hearsay rule are 
predicated upon the assumption that the declarant’s truth
fulness is so clear from the surrounding circumstances 
that the test of cross-examination would be of marginal 
utility.33 The residual hearsay exception is not a well
established exception,% nor was it intended to encompass 
all statements made by children.35 When allegations of 

abuse have been repeated to several adults prior to 
involvement by government authorities, the issue of 
whether or not a child’s statement can ever be trustwor
thy enough to render cross-examination useless is  
unclear.36 These statements-whether they are vid
eotaped or reduced to writing-are merely the work prod
uct of a particular government authority and are no more 
reliable than any other well-intentioned assertion of fact. 
As noted by Judge Cox in United States v. Barror, “[wle 
would not ordinarily expect the ‘investigative process’ 
alone to equate to the ‘judicial process’ for confrontation 
purpse~.”37Hearsay statements by children are no more 
reliable than similar statements by adults. Rather, they 
actually may be less reliable in general because of the 
suggestibility of mast children.38 

In Wright the United States Supreme Court refused to 
set artificial guidelines for the admissibility of hearsay 
statements made during professional inteMews.39 When 
faced with an investigative interview, trial courts must 
continue to examine the factual circumstances of each 
case for specific guarantees of trustworthiness.4’JA vid
eotaped interview containing hearsay statements should 
be treated no differently than a similar written document. 
A videotape enables the trial judge to determine the 
child’s sincerity, thereby providing a great advantage 

T~ Wright. 110 S. U. at 3146-47. 

28 Id. 

=Mil. R Evid. 803(24), 804@)(5);see also Huff v. White Motor Gorp., 609 F.2d 286, 293 (7th Cir. 1979). 

W. Salzburg. L.. Schinasi k D. Schlwter, Mi Rules of Evidence Manual 641 (2d ed. 1986). Even when the requirements of the specific 
exception arc met, the evidence still may be excluded if admission would be a violation of the sixth amendment confrontation rights of an accused. Id. 
at 639-40. 

31 Wright. 110 S. Ct. at 3148-49. 

32Unitcd States v. H i m ,  23 MJ. 125. 129 (C.M.A.1986) (quoting Roberts. 448 U.S. at 56). 

, 33Wright. 110 S. Ct. at 3149. 

=Id. at  3147-48. 

”See United States v. Bailey, 581 F3d 341. 346 (3d Cir. 1978) (legislative history indicates congressional intent that residual hearsay mle have a 
m w focus and Limited scope); United States v. White, 17 M.J. 953, 957 (A.F.C.M.R. 1984). 

MSee, rg.. Cielman, !l%e Sex-Abuse Puale, NewsweeL. Nov. 13, 1989, at 99,Lacayo,Sexual Abuse or Abuse of Justice?, Time, May 11, 1987, at 49; 
Slicker, Child Sex Abuse: The Innocent Accused. 91 Case & Com.12 OJov. - Dec. 1986). 

’723 M.J.370,372 (C.M.A. 1987) (statement by a c e d s  stepson to law enforcement officials not admissible as residual hearsay) (citing Hines, 23 
M.J. at 137). 

3*Sce Craig. 110 S. Ct. at 3175 (Scalia. J.. dissenting): 

[tlhe “special” reasons that exist for allspending one of the usual guarantees of reliability in the we of children’s 
testimony uc perhaps matched by “special” reasons for being particularly insistent upon it in the cnse of children’s 
testimony. Same rrtudies Show that children ue substantiallymom vulnerable to suggestion than adults, and often unable 
to separate reoollected fantasy (or suggestion) fram reality. 

”1 -Wright, 110 S. Ct. at 3148. 

40Hines. 23 M.J. at 125. 
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over written hearsay. The apparent sincerity of the child’s 
unchallenged statement, however, is but one matter to be 
considered. The trial court essentially must find the state
ment to be so reliable that cross-examination is unneces
sary.41 The .vulnerability of children to suggestion
particularly after repeated statements to several adults
warrants the exercise of caution by trial courts. 

Practick Tips 

Both cricrl and defense counsel shouiii

-Be alert to the possibility that a child-witness may 
be unavailable or unable to testify at trial. 

-Anticipate the need for a litigative videotape prior to 
referral. 

-Arrange for the child to be examined by a psychia
trist or clinical psychologist as early as possible and 
apprise the expert of the nature of the court’s inquiry. 

-Remember that a litigative videotape is a substitute 
for live, in-court testimony. It is not admissible as a pros
ecution exhibit and court-martial members are not 
entitled to replay the videotape during deliberations. 

-Remember that, if a prereferral videotape is made, 
the child still must appear at a UCMJ article 39(a) hear
ing for a judicial determination of trauma. 

Trial counsel should

-Coordinate with defense counsel at an early stage of 
the proceedings to avoid assertions of bad faith or with
holding evidence. 

-Provide defense counsel with all evidence that 
would be available at trial to ensure that the litigative 
videotape is truly confrontational. 

-Caution military criminal investigators not to 
“rehearse” a child prior to making an investigative 
videotape. 

Defense counsel should

-Makeg specific discovery motion well prior to mak
ing any videotape that might be interpreted as litigative in 
nature, to include the filming of a UCMJ article 32 
hearing. 

-Determine whether a litigative videotape would 
more favorable to a client than live, in-court testimony. 

41Wdght, 110 S. Ct. at 3149. 

Few things are more devastating to the defense than the 
sight of a frightened, sobbing child on the stand. 

-Discuss the procedural and legal aspects of a litiga
tive videotape with the client to protect yourself from t7 

assertions of ineffective assistance of counsel. 

-Be wary of advising &e client to waive his right to 
face-to-face confrontation absent a judicial determination 
of trauma.If a litigative videotape is truly in the client’s 

and if the client desires to waive face-to
face confrontation, request that the military judge conduct 
a detailed inquiry on the record. 

-Raise both due process42 and confrontation issues 
when face-to-face confrontation is in the client’s best 
interests‘and when insufficient evidence exists to demon
strate that the child would be traumatized by giving live, 
in-court testimony. 

-Request the military judge to instruct the court
martial members that, if a substitute for live, in-court tes
timony is used, it is for the sole purpose of enabling the 
child to testify more coherently and effectively, and 
should not be taken as an indication of the client’s guilt. 

The Advocate for Military Defense Counsel 

DAD Notes 

Can Someone Have a Reasonable Expectation of r 
Privacy in Government-Owned Property? 

A soldier comes into a defense counsel’s office and 
explains that while on temporary duty, his wife called his 
supervisor and reported that he had been stealing 
numerous items from the shopping mall where he worked 
off-duty as a security guard. The soldier’s wife also 
reported that he had been stealing large quantities of mili
tary camping equipment, military swords and plaques, 
and office supplies, as well as large amounts of personal 
property. Coincidentally, the soldier’s duty position is 
curator of the installation’s museum. 

The supervisor, acting on these tips, searched the sol
dier’s desk to find the museum inventory books in an 

. ’ effort to account for museum property. Instead of finding 
inventory sheets, however, the supervisor discovered 
various items that had been missing around the office, as 
well as  personal items belonging to co-workers. These 
items have become the subject of several larceny charges 

/

4zBecause Coy was decided on confrontational grounds, the due process argument was noted but not addrehsed. See Coy, 108 S. Ct. at 2799. 
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now preferred against the soldier.1 Among other subjects 
of concern, the soldier wants to know why someone can 
search “his” desk and “his private” work area without 
any authorization. 

The Army Court of Military Review recently addressed 
this issue in United States v. Craig.*To decide Craig, the 
Army court first looked at the United States Supreme 
Court’sdecision in O’Conner v. Ortega,’ which held that 
public employees may have a reasonable expectation of 
privacy in government-owned property, but that the 
expectation of privacy must be determined on a case-by
case basis. &. Ortega held the position of Chief of Pro
fessional Education at Napa State Hospital for seventeen 
years until he was dismissed in 1981. He had a private 
office that he had occupied for those seventeen years and 
did not share his office or his desk with any other person. 
Additionally, he kept personal correspondence, medical 
files, and other documents unconnected to the bspital in 
his desk Finally, the hospital never set a policy of dis
couraging Dr. Ortega from storing personal items in h i  
offi~e.4 

The Ortega Court delineated the test to determine 
whether a public employee has a reasonable expectation 
of privacy in an office desk.The Court indicated that the 
facts must be asswed on a “case-by-case basis,” in light 
of whether the office is “so open to fellow employees or 
the public that no expectation of privacy is reasonable.**5 
The Court specifically rejected the notion “that public 
employees can never have a reasonable expectation of 
privacy in their place of work Individuals do not lose 
their Fourth Amendment rights merely because they work 
for the government instead of a private employer.”6 
Additionally, the nature of a workplace could result in a 
diminishing expectation of privacy in offices, desks, and 
fding cabinets by virtue of office practices or a legitimate 
policy or regulation.’ 

The Court indicated that government offices seldom 
are free of entry by supervisors, other employees, and 
business invitees. Therefore, an employee’s reasonable 
expectation of privacy must be determined by the facts of 
each case.* Applying this standard, the Court found that 
Dr. Ortega did have a reasonable expectation of privacy 

in his ofice and desk The Supreme Court, having deter
mhed that a msonable expectation of privacy existed, 
stated that the next consideration is whether the search 
conducted was reasonable under the fourth amendment. 
The Court, however, did not rule on that issue.9 

Applying the m e g a  standard, the Craig court found 
that in the military the scope of an expectation of privacy 
depends, in part,on the demands of the workplace and its 
openness to employees and the public.10 The court found 
that the military judge made several pertinent findings of 
fact with respect to this issue, such as: (1) the accused’s 
desk was incapable of being locked; (2) up until two 
weeks prior to the search of the desk, the accused had 
shared the office with other personnel; (3) eight other 
individuals had a key to the office; (4) the accused had 
been ordered by his prior supervisor not to lock his desk 
and to ‘remove all personal items from the desk; (5) a 
captain used the desk many times, entered it looking for 
papers and files, and had ordered the accused to keep it 
unlocked, and, (6) the office was subject at any time to a 
security inspection.11 Based on these facts, the Army 
court found that the accused did not have a reasonable 
expectation of privacy in his government-owned desk 

To defense counsel, the Craig case apparently makes a 
service member’s asserting that he or she has a reason
able expectation of privacy in government-owned prop
erty nearly impossible. A soldier never will remain in a 
place long enough to have a desk for seventeen years, as 
did Dr. Ortega. Counsel, however, should note that the 
specific amount of time needed to acquire a reasonable 
expectation of privacy was not established by these opin
ions. Rgther, time merely is one of the various factors 
that must be considered. Because each circumstance must 
be examined on a case-by-case basis, other factors con
cerning a particular client’s situation may minimize the 
importance of this time element. 

Another important factor is the identity of the person 
conducting the search. Itl United States v. Muniz,12 for 
example, the Court of Military Appeals determined that 
the accused did not have a reasonable expectation of pri
vacy in his military desk vis-a-vis his commander. The 
court found that the “omnipresent fact” that his desk 

‘See Uniform code of Military Justice ut. 121. 10 U.S.C. 1 921 (1982) [hereinafkrUCMI]. 
2CM 9000832, slip op. (A.C.MIL 30 Jpn. 1991). 
3480 U.S. 709 (1987). 
41d. at 718-19. 
5Id. at 718. 
61d. at 717. 
‘Id. In its opinion, the Army court suggested the publicationof Department of the Army or command regulationsto discourage the storage of personal 
effects in mldiers’ desks would help to resolve this issue in the future.See Craig, slip. op. at 2 n.3. 
*Orrega, 480 U.S. at 718. 
’Id. at 719, 726-27. 
1OCraig. slip op. at 2; see United States v. Battles, 25 M.J. 58, 60 (C.M.A. 1987). 
11Crofg. slip op. at 3. 
1223 M.J. 201 (C.M.A. 1987). 
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could be inspected at a moment’s notice, coupled with 
government ownership and the “ordinarily nonhrsonal 
nature of military offices,’’ meant that only minimal 
expectations of privacy with respect to a search by a 
commander were pwsible.13 The court, however, did rec
ognize that, against intrusions by “the rest of the world,” 
the expectation of privacy becomes unquestionably 
greater.14 Therefore, although satisfying the Ortega test 
may be difficult with a military accused, in the right fac
tual setting it still is a possible argument to use when 
trying to suppress the results of a search. Captain Michael 
W. Meier. 

Any Criminal Proceeding Will Do for 
Obstruction of Justice 

In its recent decision in United States v. Smith,’S the 
Army Court of Military Review expanded the proscrip
tion of obstruction of justice to include civilian criminal 
proceedings. In Smith the accused was pending charges in 
a Tennessee state court for sexually abusing his two 
daughters. Prior to the preliminary hearing, the accused 
discovered that one of the victims, seventeen-year-old 
Tracy, was dating and planning to marry a soldier, Pri
vate B.Enlisting the assistance of private B’s chain-of
command, the accused successfully tenninated the mar
riage plans and the relationship between Tracy and Pri
vate B. The accused then contacted Private B and told 
him that he would consent to the mamage if Private B 
would convince Tracy to change her testimony at the 
accused’s preliminary hearing in the Tennessee court. 
This action resulted in the accused being tried at a gen
eral court-martial for obstruction of justice, in addition to 
the original charges of sodomy, attempted sodomy, inde
cent liberties, and rape. 

The Army court, in affirming the findings of guilty, 
noted that the proscription of obstruction of justice histor
ically applied only to military proceedings.16 The court 
cited language from the Court of Military Appeals’ deci
sion in United States v. Guerrero” that “case law clearly 
indicates the ovemding concern of this provision of mili
tary law is the protection of ‘the administration of justice 
in the military system.“’1s The Army court acknowl

13Id. at 206. 
141d, 

1 5 C M  9000327, slip op. (A.C.M.R. 15 Jan. 1991). 

edged that the purpose of the military obstruction of 
justice offense is not the protection of individuals, vic
tims, or witnesses, but rather the military justice system 
itself. It nevertheless reasoned that the Court of Military 
Appeals in Guerrero did not intend to preclude the pros- r 
ecution of a soldier’s obstruction of a state proceeding.19 
The Army court examined the elements of the offense 
and found “no limitation in these elements that [indicates 
that] ... obstruction of justice pertains solely to military 
justice.”m The court, citing Sobrio v. United States,2l 
reasoned that “[wlhenever a person subject to the Code 
acts to obstruct justice in a state criminal proceeding he 
should know that a military criminal investigation or pro
ceeding could result.”” Ultimately, the Army court 
relied upon the military’s interest in preserving the 
“image that its servicemembers have integrity.”23 The 
court seemed to rest its decision on one of the basic, 
underlying purposes behind article 134-that is, to pre
vent conduct by military personnel that in any way brings 
discredit on the armed seMces. 

The Army court’s decision in Smith, however, is not 
consistent with existing law. It ignores the plain language 
of Long and Guerrero, as well as their progenies. Addi
tionally, the decision appears to ignore the Army court’s 
own precedent. The Army court, in United States v. 
Gray,” held that “there must be some allegation that an 
official authority has manifested an official act, inquiry, 
investigation, or other criminal proceeding with a view to 
possible disposition within the adminisoation of justice of 
the armed forces.”25 ,r 

Defense counsel in the field must take note of Smith 
because it may open the door to additional charges 
against their clients. In light of the obviously conflicting 
dpinions, however, defense counsel should continue to 
challenge these specifications. Captain Lauren B. Leeker. 

Contract Appeals Division Note 
The Protest of Symbiont, Inc. 

On January 18, 1991, the General Services Board of 
Contract Appeals (OSBCA or Board) dismissed the pro

16Smfrh. slip op. at 3 (citing United States v. Long. 6 C.M.R. 60 (C.M.A. 1952); United States v. Delaney. 44 C.M.R. 367 (A.C.M.R. 1971); United 
States v. Daminger, 31 C.M.R. 521 (A.F.B.R. 1961)). 
”28 M.J. 223 (C.M.A. 1989). 
“Id. at 227 (citing Long, 6 C.M.R. at 65). 
lgSmfrfih,dip op. at 3. 
2oId. at 3-4. 
21483 U.S. 435, rch’g Lnicd, 438 U.S. 1056 (1987). 
“Smfrh. slip op. i t  4. 
23 Id. 
”28 M.J. E58 (A.C.M.R. 1989). 
=Id. at 861 (emphasis added). 
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test of Symbiont, Inc., (Symbiont) because it was filed 
untimely.26 The decision, counting Christmas Eve as a 
workday for the purposes of the Board’s timeliness 
rules,27 represents the latest instance in which the Board 
has applied strictly its time limitations for filing protests 
against automated data processing equipment (ADPE) 
acquisition programs.28 

Symbiont had submitted a proposal in response to a 
solicitation for computerized combat training support 
services, but was eliminated from the competitive range 
after technical evaluations were completed. The contract
ing officer sent Symbiont written notification of its 
elimination from the competitive range, and the reasons 
therefor, by facsimile on Friday, December 14, 1990. 
Symbiont received the letter by facsimile at approx
imately 4:OO p.m. on the Same day. Symbiont filed its 
protest on January 2, 1991, at 11:29 a.m., challenging the 
appropriateness of its elimination from the competition.29 

On January 4, 1991, the Army moved to dismiss the 
protest because it was filed untime1y.M The Army argued 
that Symbiont had actual knowledge of the alleged 
grounds for its protest on December 14, 1990-the date it 
received the letter by the contracting officer informing it 
that it was eliminated from the competitive range.” 
Thereafter, under the OSBCA Rules of Procedure, Sym
biont had ten days-excluding Saturdays, Sundays, and 
federal holidays-to file its protest.32 By the Army’s cal
culation, the protest was filed on the eleventh “working” 
day following the date Symbiont learned of the alleged 
basis of its protest. Therefore, according to the h y ,  it 
was one day late. 

a6s>lmbiont,Inc.. OSBCA No. 11037-P, 1991 WL 6504 (Jan. 18, 1991). 
nSee 48 CER 4 61013@)(3) (1990). 

Symbiont opposed the Army’s motion, contending that 
by issuing Executive Order 12739,33 President Bush 
declared December 24, 1990, a “federal holiday” for 
purposes of applying the timing rule. Symbiont argued 
that by allowing all federal employees a half day off,% 
and by referencing the federal holiday statutes and execu
tive orders,35 the executive order effectively declared 
December 24, 1990, as a federal holiday, albeit a half-day 
holiday. Accordingly, Symbiont argued that the time 
period for filing its protest was extended until noon on 
January 2, 1991.36 

Adopting the Army’s rationale, the Board interpreted 
the language of the executive order narrowly, holding 
that it simply closed the government **. ..for the last half 
of the scheduled workday, without expressly declaring 
this period to be a ‘holiday’ within the meaning of 5 
U.S.C.9 6103,”37 and that the provision of the order 
making holiday pay and leave statutes applicable would 
have been superfluous had the order intended to declare 
December 24, 1990, a federal holiday.38 Symbiont’s 
alleged reliance upon a contrary interpretation was con
sidered “ill-judged’’ by the Board, “[gliven the untested 
nature of this proposition, and the Board’s consistently 
strict application of its timeliness rules.* ’39 

The Board e x p r d y  declined to consider the effect of a 
declaration of a federal holiday of less than a full day” 
Given the termsof the rule41, however, the Board probably 
would interpret the intervening half-day holiday to be a 
compktely excluded day for purposes of filing, rather than 
simply extending the time for f i l ig by the same amount of 
“holiday” time.42 Major Charles R Marvin, Jr. 

MSee Read Cap.,OSBCA No. WSP,  1988 BPD1 111 (althoughnonjllrisdictional,the rules establishing time limits for iiling pmtests strictly are enforced 
by the Board);see a h  lntemationnlTechnology Cap..OSBCA No. 10369-P, 1989 BPD 1 374, at 12 n4 (strict enfacement of the t i m e h  rules pmnotes 
“the [statutcmy]‘ gods of d c and efficient procmanent” (Citing 40U.S.C.4 759(fxS) (Supp. V 1987)). Slrid enfacemerd of the h e l i n e s  rules also 
allows both govermnad persannel ud p & v e  COntrpetaE to determinewith &ty when pro(ests may be kought. See Lei- Inc., OSBCA No. 10816-P, 
1990 BPD 1 286. The B a d  has disnissedprotestr determinedto have ken filed hslightly over an hour &see Canputer Dynamics, k..OSBCA No. 
1028&P, 1989 BPD 1: 294, b m l y  QLC m h k  late. Maton Management, Inca,OSBCA NO.9828-P, 1989 BF’D 44 (subsequent d o n  fad h 
tion of timelincss was pinted only baause of additional evidence tbat the pdes! actually was filed 17 minutesbefure uu desdline). The Board exprdy  
declined to rrcarSiQr the skid mpplicllicm of the specific timeliness rule. See Maton Management, Inc.. OSBCA No. 9828-P-R. 1990 BPD 1 15. 
=-symbionr, 1991 WL 6504, at 2. 
mSee 48 CER 0 61015@)(3)(ii) (1990). 
)‘See D&R offia Mach Sales ud Serv., Inc., OSBCA No. 10311-P, 1989 BPD 1 320; KSK Enter., Inc., OSBCA No. 10269-P. 1989 BPD 1 295. 
”48 C.FR 0 61015@)(3) (1990). 
’”5 Fed Reg. 52,165 (Dee. 19, 1990). 
%Id. 
ssld. 
MSymbiant’rsecond vgument fa-on was (hat becauseof the bbnc of its receiptof Ur pm-it should nd be demred to have received 
wticeofthecgltrachng& ~ r ~ e r ’ ~  Qcisimeliminating It fpDm the Canpetiti~range d ltknext *dsy--hlonday, Demnber 17,1990.The rrgrpnent‘ 
apptntly was abadoaxl by Symbiont in its response to the A m y %  oppcsition,md it subquently wos ignaed by the Batud 
37symmo#, 1991 WL 6504, at 4. 

=Id at 5. 

s9 Id. 

-Id at 7 lL2. 

41See48 GFIL 4 61015@)(3) (1990): “In determining the time f a  filing protests under subparapphs @)(3)(ii)urd (iii) of this subparagraph. inkmming 
satuniays. sundam ud federal holidays shall Mt be d” 
QOiVen the stated rahnaks faskid enforcemat ofthe timelinessrules.see supra nde 69,- ofdetamination Viauany aompek the interprPtaticmthat 
if any part ofthe day is r &dead holiday, them& day isndcam(8d.This inkqrdation wodd be carristent with the B o a d r  treatment ofsituaticm m which 
the Office of the Clerk is inaarssiblefapaa of the final day f a  tiling. See generally Severn Ccs, OSBCA No. 9344-P, 1988 BPD 1 14. 
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.. 2 TJAGSA Practice Notes 
Instructors, The Judge Advocate General’s School 

Criminal Law Notes 
Alleging Adultery 

The accused in United States v. King’ was tried, inter 
alia, for adultery.2 At trial, the defense moved for a fmd
ing of not guilty3 to the adultery specification because the 
government failed to allege that either the accused or his 
sexual partner were married to someone else.4 The mili
tary judge denied the motion, fmding that the specifka
tion was “barely sufficient enough to get by.**sThe 
accused thereafter defended against the adultery charge 
by denying the offense and presenting the defense of 
alibi. The accused ultimately was convicted of adultery 
by the members. 

The Army Court of Military Review in King affirmed 
the accused’s adultery conviction.6 The court acknowl
edged, however, that its opinion in United States v. 
Clifron,’ decided about ten years earlier, suggested a dif
ferent result. In Clifton the h y court set aside the 
accused’s conviction for adultery because the adultery 
specification failed to allege that either the accused or his 
partner was married to a third person.’ The Clifon court 
concluded that the phrase ‘‘a woman not his wife,” 
which was alleged in the challenged specification, did 
not, “standing alone, implh] anything regarding the 
marital status of either party to the inter~0ur~e:’g 

The court in King cited several intervening cases10 for 
the proposition that Clifon no longer is controlling and 

ICM 9000332 (A.C.M.R.25 Jan. 1991). 

that, over the last decade,the adequacy of imperfect spec
ifications has been viewed with greater tolerance by the 
military’s appellate c o k . 1 1  Relying on these cases, the 
court in King concluded that 

in the words “wrongfully have sexual intercourse” 
in addition to the words “a woman not his wife” 
[is] an implication that one of the parties had to be 
married. Even though appellant objected to the 

I Specification after the government rested, he was on 
notice of the offense. He continued to defend 
against the offense of adultery. There is no doubt 
that the record will protect appellant from further 
prosecution for this offense. Consequently, we find 
no prejudice to the appellant arising from the 
inartfully drafted specification.12 

Several aspects of the court’s decision in King are trou
bling. First, the accused pleaded not guilty and chal
lenged the adequacy of the specification at trial. 
Therefore, the adequacy of the specification should be 
viewed less “liberally” by the appellate court than other
wise would be the case.13 King expressly does not apply 
this stricter standard. 

Secondly, the specification at issue in King was framed 
under the general article of the Uniform Code of Military 
Justice (UCMJ)-that is, article 134. The specific Crime 
involved-adultery-was not alleged explicitly on the 
charge sheet.14 Accordingly, the allegation of the particu
lar UCMJ article violated did not notify the defense 

r 

lF 

f

2See Uniform Code of Militaty Justice art. 134. 10 U.S.C. 0 934 (1982) Freinafter UCMJ). 
’See genemlly Manual for Courts-Martial, United States, 1984 @reiuafter MCM, 19841. Rule for Courts-Martial 917 [hereinafter R.C.M.]. 
4The adultery specification was drafted IS follows: 

In that Staff Sergeant Willie L. King, U.S. Army, V Company, 262 QuartermasterBattalion, 23d Quartermaster Brigade, 
Fort k,Virginia, did at Chester, Virginia, on or about 3 September 1989, h g f u l l y  have sexual intercourse with 
Private First Class [full name alleged], a woman not his wife. 

King, slip op. at 1-2 n.1. The King court wrote that the precise basis for the defense motion was that the specification “failed to allege that appellant 
WIS a married mm.” Id., slip op. at 1. Adultery o~cursif either the accused or (he other person is married to m e o n e  eke, provided that the other 
elements of the offense are satisfied. Sek MCM, 1984, Part IV. paca. 62b; United States v. Melville, 25 C.M.R. 101 (C.M.A. 1958); United States v. 
Butler, 5 C.M.R. 213 (A.B.R. 1952). In light of the appellate court’s characterivltion of the motion in King, the accused probably was married but his 
partner was not. 
=King,slip op. at 2. 
6Xd.. slip op. at 3. 
711 M.J. 842 (A.C.M.R 1981). r d d  on other grounds, 15 MJ. 26 (C.M.A. 1983). 
W i f o n .  11 M.J. at 842-43. 
91d. at 843 (emphasis in Original). The court observed fucthex that "[tit i s  as likely from the pleading that either one or both were single as it is that 
one was married.” Id. 
IoSee Id.(citing United States v. Bryant, 30 M.J. 72 (C.M.A. 1990); United States v. B d e e n ,  27 M.J. 67 (C.M.A. 1988); United States v. Watkh. 
21 M.J.208 (C.M.A. 1986); United States v. Benrer, CM 8902410 (A.C.M.R. 17 Jan. 1991)). 
llFor a general discussion of this development and some of the cases cited in King. see TJAOSA Pnctice Note, Pleuding Curnal Knowledge, The 
Army Lawyer, Apr. 1991, at 39. 
‘ZKing, slip op. at 3. 
I3Bryunt. 30 M.J. at 73; see Breechen, 27 M.J. at 68; Wufklns. 21 M.J. i t  209. 
l4The allegation of thc UCMJ article number, without specifyiig the offense by name. comports with the pleading requirements set forth in the 
Manual for Courts-Martial.See MCM, 1984. R.C.M. 307(c), app. 4. 
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expressly which article 134 offense was being charged.15 
Moreover, because only a single specification relating to 
sexual misconduct was alleged under article 134,16 its 
adequacy could not be "bootstrapped" by referring to 
other, properly drafted specifications under the same 
charge.17 

, 

The challenged specification, which was alleged under 
article' 134, i s  especially significant because of the 
number of closely related article 134 offenses that rea
sonably might have been at issue. For example, indecent 
acts with another18 can occur if the accused engages in 
consensual sexual intercourse "with a woman not his 
wife"l9 in the presence of others.20 Wrongful cohabita
tion is another article 134 offense21 that typically is 
alleged in terms that are roughly similar to the terms used 
to specify adultery.= A general disorder or neglect under 
article 134 likewise could be alleged in language that 
resembles the language used in the challenged specifica
tion.23 For all of these possible article 134 offenses, the 
allegation that wrongful sexual intercourse occurred 
between the accused and a "woman not his wife" simply 
could state a matter in aggravation.24 Accordingly, even 
if the challenged specification fairly could be construed 
to allege some type of sexual conduct that is prejudicial 
to good order and discipline or service discrediting, it 
does not necessarily follow that adultery, in particular, 
was alleged. King does not recognize or address these 
difficulties expressly.2~ 

Third, even assuming that adultery was alleged ade
quately, the specification at issue in King did not suggest 
which of the parties--the accused, the other person, or 
both-were married to someone else. Therefore, the trial 
judge, at a minimum, could have treated the defense 
motion to dismiss as motion'for a bill of particulars26 and 
required the government to specify which of the &es 
were allegedly married.*' king ddes not suggest that the 
military judge should have used; or even should have 
considered, this dponse to the defense motion. 

Finally, the King court seemed to rest its conclusion 
that the specification provided adequate notice of adul
tery on the fact that the accused ultimately defended 
against that crime. This could have a chilling effect upon 
defense counsel at courts-martial. Assume that the 
defense pleads not guilty and makes a motion to dismiss 
an imperfect specification after jeopardy attaches,28 as 
was done in King. If the military judge denies the motion, 
King suggests that a subsequent, affirmative attempt by 
the defense to contest the accused's guilt at trial could 
prejudice the defe"";" motion to dismiss on appeal. King 
fails to consider the,propriety and wisdom of a precedent 
that risks these consequences. 

King nevertheless is only the latest case to relax the 
fonnal requirements for pleading under military practice. 
Regardless of the correctness or wisdom of this decision, 
counsel must be aware of King's specific impact on 
pleading adultery and the broader trend that it reflects. 
Major Milhizer. 

15See generally United States v. Shpson. 25 M.J. 865,866 a1 (A.C.M.R.1988) (drug distribution specificationthat omitted "wrongful" was not 
fatally deficient, In part, because the article of the UcMl under which it was charged helped put the accused on notice of what he had to defend 
against). 

l6The accused also was charged with & d o n  of justice, w l c h  also is a violation of ulicle 134. 

"In other words, if the accused had been charged with multiple adultery specifications and only OM omitted (LII otherwise essential allegation, the 
other specifications indirectly might put the accused on notice of what he must defend against. See WarwN. 21 M.J. at 210; Simpson, 25 M.J. at 866. 

MCM, 1984. Put N, pars. 90. 

19Indecent acts with another .Is0 could have occumd if the acts arc performed with his wife. See Id. 

lounited States v. Hickson, 22 MJ. 146 (C.M.A. 1986); United States v. Berry, 20 C.M.R. 325 (C.M.A. 1956); United States v. Cam, 28 M.J. 661 
(N.M.C.M.R1989); United States v. Brundidge, 17 M.J. 586 (A.C.M.R.1983). 

21MCM. 1984, Put IV,para. 69. 

"See generally United States v. Acasta. 41 C.M.R 341 (C.M.A. 1970); MCM. 1984, Part IV.pars. 69f. 

"See generally United States v. Williams. 24 C.M.R. 135 (C.M.A. 1957); United Slates v. Regan, I 1  M.J. 745 (A.C.M.R. 1971); MCM. 1984, Part 
IV,paras. 6&(6)(a), 6Oc(6)(c); TJAGSA Practice Note. MLrlng Theories Under the General Artlck, The Army hwyer.  May 1990, at 66. Because of 
the disparity h rank between the accubed and his partner, and theh apparent cadre-tmhee relationship. a general disorder br neglect conceivably cwld 
have been alleged. 

User generally Milhiu,  MLrraRC ofFacr and Gzrnaf Knowledge, The Army Lawyer, e t .  1990. at 3.9-10 (intercourse outside of the marital union 
tnrditionnlly had been viewed as being wrongful even if not illegal). 

=The possible ambiguity in alleging article 134 offenses L exacerbated by the availabilityof form specificdons in PartlV of the Manual for Courts-
Martial. One renmnably could assume that had the government intended to allege adultery, it would have simply followed the form specification for 
that offense found at MCM, 1984, put lV,para. 6Of. which states, in part, "...wrongfully have sexual intercourse with ,a (married) 
(wornan/man) not (hia wife) (herhusband)." A different allegation could suggest that a different offense was contemplated. 

26See MCM,1984, RCM. 906(b)(6). 

27See generally United States v. Mobley, 31 M.J.273. 278 (C.M.A. 1990). 

=See generally UCMJ art. 44. 
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efining “Breaking” for Burglary 

in United Stores v. Thompson29 was con
victed, inter alia, of two specifications of burglary.30 In 
the initial instance,the accused went to a first floor win
dow of a building where he removed a screen, raised a 
venetian blind, and entered the barracks room of another 
soldier through the now unobstructed window.” The 
.accused later went to a f i s t  floor window of another by
racks mom that had no screen. As he “leaned over into 
the room, he pushed aside “a fully extended venetian 
blind.”32 He then entered through the window.33 

This latter incident was the subject of the Court of Mil
itary Appeal’s opinion in Thompson. Specifically, the 
court addressed whether the accused’s act of pushing 
aside a venetian blind to gain entry through an otherwise 
open window constituted a breaking within the meaning 
of article 129.34 In resolving this issue, the court defined 
“breaking” in more expansive terms than had been done 
in previous military cases. 

To be guilty of burglary under military law, an accused 
unlawfully must break and enter the dwelling house of 
another during the nighttime with the intent to commit 
certain offenses proscribed by the UCMJ.35 The element 
of “breaking” must be pleaded and proved beyond a rea
sonable doubt.% 

I The important issue to resolve, however, is what con
stitutes a breaking. The defense in Thompson urged the 
,Court of Military Appeals to adopt a “view of the con
cept of breaking [that] look[ed] at the intent of the victim ,r 
in providing security for his dwelling.*’37Consistent with 
this definition of breaking, the defense argued that a 
venetian blind is not the type of obstruction that is 
intended to act as security against an intrusion.38 There
fore, the accused’s act of moving the blind aside should 
not have constituted a breaking. 

The defense’s position in Thompson enjoyed some sup
port. Colonel Winthrop discussed the breaking require
ment for burglary as follows: “Burglary being the 
Golation of the security of the habitation, the breaking 
must be of some portion or fixture of the building relied 
upon for the protection of the dwelling ...”39 Earlier mil
itary cases-such as United States v. HandzliW and 
United States v. Hart41 -likewise focused upon the 
intended purpose of the breached obstruction in determin
ing whether a “breaking“ had occurred. ” . 

The court in Thompson, however, applied a definition 
of breaking that did not turn upon the intended purpose of 
the obstruction that was breached. The court held that a 
breaking occurs whenever the perpetrator ‘* ‘moves any 
obstruction to entry,’ if that ‘obstruction’ has some physi
cal attributes which can be reasonably understood as 

2932 M.J. 65 (C.M.A. 1991). afinnfng, 29 M.J. 609 (A.C.M.R. 1989). For a discussion of the Army Court of Military Review’s opinion in %mpson, F 
see TJAOSA Practice Note, Burglary and the Requirement for a Breakfng, The Army Lawyer, Jan. 1990, at 32. 
NUCMJ art. 129. 
31 Thompson, 29 M.J. nt 610. The facts surrounding the first burglary are not discussed in the Court of Military Appeal’s opinion. 
32Id. nt 65. 
33Id. 
WId. at 65-66. 
35UCMJ mt. 129. The elements of burglary are as follows: 

(1) That the accused unlawfully broke and entered the dwelling house of mothes, 
(2) That the breaking and entering was done in the nighttime; and 
(3) That the b k i n g  and entering was done with the intent to commit an offense punishable under Articles 118 through 
128, except Article 12%. 

MCM. 1984, Part IV,pars. 5%. 
%United States v. Knight, 15 M.J. 202 (C.M.A. 1983) (“‘burglariously’ enter“ does not allege, by fair implication, the element of breaking required 
for burglary); see United States v. Oreen, 7 M.J. 966 (A.C.M.R.),per. denfed, 8 M.J.176 (C.M.A. 1979). 
37?%ompron,32 MJ. at 67. 
”Uee Cook v. State, 63 0a.App. 358. 1 1  S.E.2d 217 (1940) (pushing asi curtain held not to be a breaking), elred in Thompson. 32 M.J.at 67. 
39W. Winthrop. Military Law and Recedents 682 (2d ed. 1920 Reprint) (emphasis added). 
“32 C.M.R. 573 (A.B.R. 1962). per. denfed. 32 C.M.R. 472 (C.M.A. 1%3). In Handzlik the accused entered an apartment house and attempted to 
open the inner door of one of the residences. The resident, believing that one of her fellow tenants was seeking entry. opened the door. Upon seeing 
the accused. she attempted to close the door, but the accused forced it open against her pressure and entered the room.Id. at 574. The board in 
Handzlik distinguished the facts of that case from the situation In which someone gains access to a room by entering through n door left carelessly 
open The board found that although entering through a door carelessly left open would not constitute a breaking, the accused’s act of forcefully 
overcoming pressure being used to try to close an open door constituted an actual breaking. Id. at 575, The court wrote in this regard that “the act of 
closing the door h d  for fu purpose the protection of the room.The forceful pressure against the door by the accused overcame the corresponding 
pressure on the door whfch wus relied upon for the protection of the room.‘’ Id. (emphasis added). 
“49 C.M.R.693 (A.C.M.R 1975). In Hun the accused pleaded guilty to the burglary of a fellow soldier’s barracks room. During the providence 
inquiry, the accused mid that he pushed open a door to the room that had been left njar about a quarter of an inch. Id. at 694. The court concluded that 
“the m d s  act consistedof pushing rather than opening, unlatching, or in any other manner breaking the closure of the room. Absent a brcakhg, a 
conviction for burglary cannot be sustained.” Id. at 695. The court in Hart focused on the intended purpose of the obstruction in determining whether 
a breaking had occurred, writing, “There must be a breaking, removing, or putting aside of something material constituting a part of the dwelling 
house and relied on os a securlry against intrusion.” Id. at 694 (emphasis added). 
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providing same security for the dweller and a barrier to 
the burglar’s free ent1y.”~2This defintion of breaking
which does not focus upon the victim’s reliance upon or 
intent that an obstruction provide security-is clearly 
broader than the &fdtion urged by the defense and sug
gested by earlier military cases. 

The court in Thompson explained that this broader def
inition of breaking is premised upon the congressional 
intent uuderlying article 129.43 Specifically, the court 
instructed that the military offense of burglary, as pro
scribed by article 129, was intended by Congress to 
incorporate the common-lawformulation of that crime at 
the time of the UCW’s enactment in 1950.44The court 
wrote that 1984 Manual for Courts-Martial’s explanation 
of the breaking requirement for burglary accurately 
reflects the common-law meaning of that tenn.a The 
Manual provides, in pertinent part, that 

Merely to enter through a hole left in the wall or 
roof or through an open window or door will not 
constitute a breaking; but if a person moves any 
obstruction to entry of the house without which 
movement the person could not have entered, the 
person has committed a “breaking.” Opening a 
closed door or window or other similar fixture, 
opening wider a door or window already partly 
open but insufficient for the entry, or cutting out the 
glass of a window or the netting of a screen is a 
sufficient breaking.& 

In applying this broad definition of breaking to the 
facts in Thompson, the court first noted that the accused 

QThompson. 32 M.J. at 67 (citation omitted). 

43 Id. 

“pleaded guilty without contesting the physical attributes 
of the venetian blind.”47 Although a plea of guilty does 
not obviate the requirement that the accused’s admitted 
conduct satisfy the elements of proof for the’ charged 
offense,4* the Court of Military Appeals has become 
increasingly reluctant to disturb a conviction based upon 
a facially provident guilty plea.49 Accordingly, the court 
in Thompson explained that “the Government is entitled 
to the inference that the venetian blind did obstruct [the 
accused’s] entry and did provide some phys id  security 
to the room.*’%The court observed further that the vene
tian blind “provided as much security as would an 
unlocked door. Logically, if the blind did not obstruct his 
entry, he would not have had to ‘shove’ it aside to enter 
the r00m.”51 The accused’s conviction for burglary, 
therefore, was affmed. 

Thompson is significant for at least three reasons.Fit, 
it clearly establishes that article 129 employs the broad, 
common-law definition of breaking for burglary. Second, 
it provides guidance regarding the interpretation of puni
tive articles generally, emphasizing the preeminent 
importance of congressional intent. Third, and finally, it 
reflects the Court of Military Appeals’ increasing reluc
tance to look beyond a facially provident guilty plea. 
Major Milhizer. 

Aiding and Abetting 

Two recent Court of Military Appeals cases-United 
Sta tes  v. Pri tchettsz  and  Uni ted  S ta te s  v. 
WestrnorelunP -discuss various aspects of the mili

uKnight, 15 MJ. at 205; United States v. Klutz.25 C.M.R. 84 (C.M.4.1958); Uniform Code of Military Justice,Hearings on H.R 2498 Before 
a Subcoaun. of the House Camn.on Armed Senices, 81st ., 1st Sess. 1234 (1949). See genera& 4 W.Blacbtone, Commentaries on the Laws 
of England 224 (1769); 2 W. W a v e  & A. Scdt, Substantive Criminal Law 464 n.1 (1986) (citing authorities). Chief Judge Sullivan, in his Concurring 
opinion in Thompson, explicitly held that COngreM Intended to incorporate the canmon law of burglay in article 129. Thompson, 32 M.J. rt 67-68 
(Sdlivm, C.J., concurring).The other judges in lbmpson, although jess explicit h this m g d ,  igree that article 129 is consistent with common-law 
burglary. Id. at 67. 

4sZhompson, 32 M.J. at 67. 

46MCM, 1984. Part IV,para. 5k(2) (emphasis added). h noted by urt in Thompson. many modem American criminal coded have done away 
with the brealdng n q u h e n t  for burglary, Thompson, 32 M.J. at 67 n.3 (citing authorities); 2 W a v e  & Scott, supm note 13. at 466 (citing 
authorities). O h r  criminal codes have modified the offense to be inconsistent with its common-law scope. See generally R Perlcins & R Boyce, 
criminal Law 246-73 (1982). Under many of these statutes. a fact-specific inquiry regarding the nature or purpase of the breached obstruction is 

47Thompson,32 MJ. at 67. This is significant. because at Eommon law, the specific attributes of the obstruction at h u e  were important in determining 
whether a h k h g  occllmd.Id. at 68 (SulUvm, C.J., concurring) (citing 2 ishop, A T n a t k  on t 3 h . h d  h w  f 91.2. 70 (9th d.1923)). 

QSee gencdy United States v. Cue. 40 C.M.R. 247 (C.M.A. 1969); United States v. Johnson,25 M.J. 553 (A.C.M.R 1987). 

V)See United States v. Harrison, 26 M.J. 474, 476 (C.M.A. 1988). 

mThompson. 32 MJ. at 67. In his ConnViiag opinion, Chief Judge Sullivan explained that “since [the accused] pleaded guilty in this case,he cannot 
now complain of M undeveloped factual record on this question.” Id. at 68 (Sullivan, C.J.,concurring). 

Slid. at 67. 

“31 M.J. 213 (C.M.A. 1990). 

=31 MJ. 160 (C.M.A. 1990). 
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tary‘s law of principa1s.w These cases provide useful 
guidance regarding the type of conduct that can constitute 
aiding and abetting55 and the requirements for alleging 
criminal responsibility under an aiding and abetting 
theory. 

that an accused can be 
ble as a principal-even if he or she did not perpetrate 

the crime-if his or her conduct satisfies the following 
two requirements: 

(1) He or she must “[a]ssist, encourage, advise, 
instigate, counsel, command, or procure another to 
commit, or assist, encourage, advise, counsel, or 
command another in the commission of the 
offense;“ and 

‘ 	(2) He or she must “[slhare in the [perpetrator’s] 
criminal purpose of de~ign.”5~ 

Service members found guilty a s  a principal under these 
circumstances typically are referred to as “aiders and 
abettors.”57 

In PritchetPa the accused was convicted of several 
drug offenses, based in whole or in part upon an aiding 
and abetting theory.# All of the offenses-disttibution of 
marijuana and possession of marijuana in the hashish 
form with intent to distributem-occurred at the 
accused’s apartment.61 In every instance the accused’s 

YUCMJ art. 77 ets forth the military’s law of principals as follows: 

Any person subject to this chaptu who

wife physically possessed the marijuana and, with respect 
to the distributionoffenses, transferred p ‘ k s i o n  of it to 
the buyer. The accused was present on each occasion. 
physically, however, he neither possessed the marijuana 
nor transferred possession of the drug. 

I. 

The court in Pritchett looked at several factors to 
establish that the accused’s conduct amounted to )aiding 
and abetting the commission of the charged offenses. 
Among the factors that supported some or all of the 
charged offenses were: 

(1) the accused permitted his apartment : 
to be used as “a repository for the illegal drugs 
possessed by another”6*-or, as the court charac
terized it, a “drug-sale safe house”63-and permit
ted drugs to be sold “in a common area of his QWII 

home;”u 

(2) the accused answered the door, .let &e buyer 
inside, and immediately went to get his wife, know
ing that his wife and the buyer were involved in 
prior drug transactions;65 

43) the accused engaged in 
talk” with the buyer;

(4) the accused was “‘rmmediate@y]’*‘present when 
the drugs were sold;67 

r 

(1) d t s  an offense punishable by this chapter, or aids, abets, counsels,commands,or procures its commission; or . . I  ~ 

(2) causes an nct to be &ne which if directly performed by him would be punishable by this chapter, is a principal. , 
55See MCM, 1984, Part Tv, para. lb(2)(b). 


%Id. The Manual explains further that “[ilt is possible for a party to have a !@e of mind more or less culpable than the perpetrator of the o 

such Icase. the party may be guilty of a more or less serious offense than that committed by the perpetrator.” Id., Part Tv,para. lb(4); e.g. United 

States v. Patterson, 21 C.M.R. 135 (C.M.A. 1956); United States v. Jackson, 19 C.M.R. 319 (C.M 

(A.F.C.M.R. 1976). 

57See MCM, 1984, Part lV.pan. lb. One who eatisfies these requirements,but is not pnwnt at the scene of the crime, Is to as “an accessory 

before the fact.” Id. 


5*31 M.J. 213 (C.M.A. 1990). 


BpThe C o h  of Military Appeals concluded that the recused also was guilty as a perpetrator of at least some of the o f f ey s .  Id. at 218-19. 


WSee UCMJ art. 11%. 


SlPritclren, 31 M.J. at 214. 

“Id. at 218 (citing United States v. Kcc~,773 F.2d 759 (7thCir. lk5)). See generally United States v. Traveler, 20 M.J. 35 (C.M.A. 1985); United 
States v. Wilson, 7 M.J. 290, 293-94 (C.M.A. 1979). 

tchen, 31 M.J. at 219 (citing Annotation, Permlttfng Unla~@IUse of Narcotics in Private Home As Crimlnal Offense, 54 A.L.k.3d1297 (1973)). 

at 219 (citing United States v. Richardson, 764 F.2d 1514, 1525’(11th Cir. 1985); United States v. Harris, 713 F.2d 623,626 (11th Cu. 1983)). 
-Id. at 219 (citing United States v. M e d i i  887 F.2d 528, 532 (5th Cir. 1989); United States v. Juarez, 566 F.2d 511. 516 (5th Cir. 1978)). 

5-Id. (citing Reek, 773 F.2d 759 (7th Cir. 1985); United States v. Farid, 733 F.2d 1318, 1319 (8th Cir. 1984)). 

mid. (citing Keck, 773 F.2d at 759; F a d ,  733 F.2d at 1319). As the murt in Pritcktr correctly observed, mere presence at the crime scene is not 
sufficient to establish guilt as an aider and abettor. Id. (citing United States v. Johnson, 19 C.M.R.146. 149-50 (C.M.A. 1955); United States v. Guest, 
11  C.M.R. 147, 151-52 (C.M.A.1953); MCM, 1984, Part IV,para. lb(3)); accord United States v. Waluski, 21 CMR.46 (C.M.A.1956); see M&on, 
7 M.J. at 294 (mere presence of the accused on the premises or even his proximity to the drug is not, standing alone, deemed sufficient to establish his 
guilt for wrongful pcssession of drugs). On the other hand. the accused’s presence is not necessary for his or her guilt as principal by being an 
accessory before the fact. See United States v. Bolden, 28 M.J. 127 (C.M.A.1989); United States v. Carter, 23 C.M.R 872 (A.F.B.R.1957); see supra 
note 57. 
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(5) the accused later possessed money that had 
been used to purchase the drugs at issue;- and 

(6) the accused’s fingerprints subsequently were 
found on some of the packaging for the drugs.@ 

Of course, none of the above-mentioned factors com
pelled a fmding that the accused in Prirchen was guilty as 
a principal.70 Each factor, however, was relevant to that 
issue.Therefore, evidence supporting these factors could 
be introduced by the government and used by the trier-of
fact as a means of establishing the accused’s criminal 
responsibility as an aider and abettor. Perbps even more 
significantly, Prirchen demonstrates the Court of Military 
Appeals‘ willingness to apply the extensive federal civil
ian case law in evaluating whether the accused aided and 
abetted a drug offense. 

Related to the substantive issue of what constitutes aid
ing and abetting is the matter of how this theory of crimi
nal liability must be pleaded. In WesrmoreluntP the 
accused was convicted of conspiracy to commit murder72 
and premeditated murder.73 The murder specification 
alleged, in pertinent part, that the accused “did ... 
murder” the victim, as if he physically perpetrated the 
offense by stabbing her.74 The government’s theory at 
trial was that the accused was hired by another Marine to 
murder the other Marine’s wife; that the victim was lured 
to a remote area by the accused and the other Marine; and 
that the accused killed her there.75 Both the government 
and the defense proceeded to the conclusion of the trial 
on the merits upon the premise that the accused either 
fatally stabbed the victim himself, or was not guilty of 
murder. In this regard, both counsel declined to respond 
favorably to the military judge’s repeated inquiries about 
whether he should instruct on an aiding and abetting the
ory for premeditated murder. 

During their deliberations, the members essentially 
asked the military judge whether they could find the 
accused guilty of murder under an aiding and abetting 
theory. The defense contended that the accused could not 
be found guilty as an aider and abettor-in part because 
the specification as drafted did not encompass that 

theory.76 The military judge ruled that he would give the 
aiding and abetting instruction because it was raised by 
the evidence, and permitted the defense to reopen its case 
and present a new argument. The defense declined. The 
military judge nevertheless gave the instruction on aiding 
and abetting. The members ultimately found the accused 
guilty, by exceptions and substitutions, of premeditated 
murder as an aider and abettor. 

The Court of Military Appeals in Wesrmorelund 
a f f i e d  the accused’s conviction. The court held that the 
murder specifcation, as originally drafted,was sufficient 
to allege the accused’s guilt both as a perpetrator and as 
an aider and abettor.77 The court explained further that 
the use of exceptions and substitutions was unnecessary; 
the specification as drafted was sufficient for a fmding of 
guilty under either theory. Actually, the court concluded 
that the two-thirds concurrence for a finding of guilty to 
premeditated murder could be achieved by combining the 
votes of members who were convinced that the accused 
was guilty as a perpetrator only; members who were con
vinced that the accused was guilty as an aider and abettor 
only; members who were convinced that the accused was 
guilty under both theories; and members who were con
vinced that the accused was guilty under one or the other 
theory, even if they were “unsure” of which one.78 In 
other words, the requirement for a two-thirds concurrence 
applied to the accused’s guilt-not to a particular theory 
of guilt.79 

On the issue of whether the government was preempted 
from proceeding upon an aiding and abetting theory 
because of its contention that the accused was guilty of 
murder as a perpetrator or not at all, the court wrote: 

From the outset, the language of the murder spec
ification placed the defense on notice of the alterna
tive theories of guilt available to the Government in 
its prosecution. When the military judge decided to 
instruct only on the theory that [the accused] had 
killed the victim-as the testimony seemed to 
indicate-[the accused] did not acquire a vested 
right to have his guilt determined only on this 
basis.= 

QPrifchc#, 31 M.J. rt 218 (citing United States v. Wesson. 889 F.2d 134 (7th Cu.1989); United States v. Natel, 812 F.2d 937.94142 (5th Cir. 1987); 
United States v. Raper, 676 E2d 841. 849 @.C. Cu.1982)); Id. at 219 (citing United States v. Kelly, 888 F.2d 732, 74243 (11th Cir. 1989); United 
States v. Weaver. 594 F.2d 1272 (9th Cir. 1979)). 
“Id. at 219 (citing United S t a b  v. Noibi, 780 F.2d 1419 (8th Cir. 1986); United States v. Pantoja-Sdo,739 F.2d 1520 (1 lth Cu.1984); United States 
v. Cnvero. 545 F.2d 406 (5th Cir. 1976)). 

mSee generally Wilson, 7 M.J. at 294. 

”31 M.J. 160 (C.M.A. 1990). 

fzSee UCMJ art. 81. 

73SeeId. art. 118. 

74 Wesmorelond, 31 M.J. at 161-62. 

75Id. at 162. 

7SId. at 163. 


’1 	 nId. at 165. 
mid. at 165-66, uccord United States v. Vidal. 23 M.J. 319 (C.M.A.),cen. denied, 481 U.S. 1052 (1987). 
”See Vulol,23 M.J. at 324-25. 
wWesfmore&nd, 31 M.J. at 166. 
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Moreover, because the military judge offered the defense 
the opportunity to reopen its case and argue again, no 
prejudice was apparent.81 

Westmorelund makes clear that an aiding and abetting 
theory of guilt need not be alleged explicitly in a specifi
cation, and that the defense is always on notice that it 
may be required to defend against this theory of criminal 
responsibility. Wesrmorelund seems to reduce the proba
bility that the defense can compel the military judge to 
grant a motion for a bill of particulars82 to discover-if 
not narrow-the government’s theory or theories of guilt. 
Major Milhizer. 

Legal Efticacy in a Guilty Plea Case 

United States v. IvM3 is the latest reported w e  to 
address the legal efficacy requirement84 for forgery under 
military law.85 “Legal efficacy,” as the term implies, 

81 Id. 
Wee R.C.M. 906(b)(6) and discussion. 

UCM 9OOO434 (A.C.M.R. 28 Jan. 1991). 

Irelates to the writing’s or the signature’s legal effect. For I 

a writing or signature to have legal efficacy, it “must be 

one which would, if genuine, apparently impose a legal 

liability on another, as a check or promissory note, or r 

change that person’s legal rights or liabilities to that per

son’s prejudice, as a receipt.”86 A Writing or signature 

that lacks legal efficacy cannot be the subject of a forgery 

under article 123. 


Although the requirement for legal efficacy long has 

been enforced by the military’s appellate courts,m the 

importance of this requirement was reemphasized in the 

landmark case of United States v. Thomas.88 In Thomas 

the Court of Military Appeals determined that a false 

credit reference document lacked legal efficacy and, 

therefore, it could not be the subject of a forgery.89 The 

court reached this conclusion even though the accused 

intended to use the writing to obtain a loan.90 Following 

Thomas, several forgery convictions were reversed 


“MCM, 1984, Part IV,para. 48b, sets forth the elements of proof for forgery by making or altering, and by uttering. The second element of proof for 
both types of forgery. as retkded below, concerns legal efficacy. 

(1) Forgery-making or altering. 
(a) That the accused falsely made or altered a certain signature or writing; 

(b) That the signa- or miting wns of a nahm which would, if genuine. apparently i m p  a legal liability on andher or 
change anothefs legal rights or liabilities to that pason’s prejudice; and 

(c) That the false making or altering was with the intent to defraud. 

(2) Forgery-unering. 
(a) That Icertain signature or writing was falsely made or a l t d ;  

(b) That the signature or writing was of Inature which would, if genuine, apparently impose s legal liability on another 
or change another’s legal rights or liabilities to that person’s prejudice; 

(c) That the accused uttered, offered, issued, or transferred the signature or writing; 

(d) That It such time the a d knew that the signature or writing had been falsely made or altend, and 

(e) That the uttering, offering, issuing or transferring was with intent to defraud. 

Id. (emphasis in Miginel). 
8sSee UCMJ art. 123. 

‘6MCM, 1984, Part IV. para. 48c(4). 

.7Ses, c.g., United States v. Diggea, 45 CM.R. 147 (C.M.A 1972) (forged military order to obtain approval of travel request had legal efficacy); 
United States v. Phillips. 34 C.M.R. 400 (C.M.A. 1964) (carbon copy of allotment authorization form lacked legal efficacy); United States v. Farley, 
29 C.M.R. 546 (C.M.A. 1960) (false insurance applications lacked legal efficacy); United States v. Noel, 29 C.M.R 324 (C.M.A. 1960) (form similar 
to a letter of credit had legal efficacy); United States v. Addye, 23 C.M.R. 107 (C.M.A. 1957) (“Request for Partial Payment” letter had legal 
efficacy); United Slatesv. Strand, 20 C.M.R. 13 (C.M.A. 195;) (letter lacked legal efficacy); United States v. Jedele, 19 M.J. 1987 (A.P.C.M.R. 1985) 
@ankcardcharge slip had legal efficacy); United States v. Oilbertsen, 1 1  M.J. 675 (N.M.C.M.R.1981) (suspect’s rights acknowledgementform lacked 
legal efficacy); United States v. Schwprz. 12 M.J. 650 (A.C.M.R. 1981). urd,  I5 M.J. 109 (C.M.A. 1983) (allotment form had legal efficacy); United 
States v. Benjamin, 45 C.M.R 799 (N.C.M.R. 1972) (prescription form had legal efficacy). 
=23 MJ. 3% (clhu1988).Tor a dkcu&m of l7wnus. ~ e eTJAOSA Wce Note, Forgery ad Lqal m,The lava, hme 1989. at 40. 

wThomas, 25 M.J. rt 401-02. 
-As the court wrote in Thorn. 

The record before us laves  no doubt that the false document was intended to facilitate appellant’s obtaining the loan and 

that, if genuine. it might have had Idecisive effect on the application. In that sense, the document could readily be seen 

“as a step h I series of acts which might perfect a legal right or liability.” But, again, the test for forgery-and f 

derivatively for uttering a forged writing-is not whether the writing was a cause in fact or a she  qua non but whether it 

“would, if genuine, apparently impose a legal liability on another or change his legal right or liabilily to his prejudice.” 


Id. at 401 (citations omitted). 
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because the subject documents lacked legal efficacy.91 In 
other cases, the courts concluded that the subject docu
ments had legal efficacy and affirmed forgery 
convictions.92 

The accused in lvey was convicted of forging an 
application for a checking accaunt.93The court of review 
noted in Zvey that a checking account application, “when 
accepted by the bank, creak a contract, conferring rights 
and imposing obligations on both the bank and the depos
itor.”% The accused and his co-conspirators ultimately 
opened a checking account, which apparently was am
nected in some way with the **forged**application.95 The 
account was established, in the court of review’s words, 
“as part of a scheme to acquire items of value by writing 
checks.”% Based on these matters, the court of review in 
lvey concluded that the application had legal efficacy.97 

This conclusion, however, may not necessarily follow. 
Although a checking account actually may create legal 
rights and impose legal obligations, an application for an 
account does not n d l y  perform the same function. 
If the application was only a preliminary step in the p
ess of securing the bank’s approval of a checking 
account, the application would lack legal efficacy.98 The 
application likewise would lack legal efficacy-even if 
the document was a prerequisite to opening an account
if the application was not a dispositive factor in the 
bank‘s decision to approve the applicant’s opening an 
account.99 On the other hand, the application would have 
legal efficacy if it alone determined whether the bank 
would open an account. As one court cogently has 

observed, “cases involving forgery are fact specific.”i~ 
lvey should be no different. 

Unfortunately, the facts in lvey are not well developed. 
Because the accused pleaded guilty, the government was 
not required to prove that the checking account applica
tion had legal efficacy. The actual writing was not intro
duced at trial; therefore, it was not a part of the record 
before the appellate court.101 The court’s references to 
the providence inquiry and the stipulation of fact do not 
address expressly the legal efficacy issues that are raised 
in cases such as Thomas and Hopwood. Consequently, 
the lvey court’s opinion reflects insufficient facts to 
establish that the checking account application had legal 
efficacy. 

The court of review nevertheless may have concluded 
in lvey that an express showing of legal efficacy is not 
necessary in a guilty plea case.102 Although a plea of 
guilty does not obviate the requirement for the accused to 
admit to conduct that satisfies the elements of proof for 
the charged offense,103 the Court of Military Appeals has 
become increasingly reluctant to disturb convictions 
based upon facially provident guilty pleas.104 b e y  may 
say less about legal efficacy than it does about the Army 
Court of Military Review’s willingness to follow this 
trend. Major Milhizer. 

Wrongful Appropriation of BAQ 

The accused in United States v. Warkins1M pleaded 
guilty, inter alia, to wrongfully appropriating over 

D 

91E.g.. United States v. Hopwood. 30 MJ. 146 (C.M.A. 1990) (loan application lacked legal efficacy); United States v. Mctorian, 31 M.J. 830 
(N.M.C.M.R 1990) Oopn application lacked legal efficacy); Udted States v. Vogan, 27 MJ. 883 (A.C.M.R. 1989) (ration control anvil card lacked 
legal efficacy); Udted States v. Walker, 27 MJ. 878 (A.C.M.R. 1989) (militpy identification card lacked legal efficacy); United States v. Ross,26 
M.J. 933 (A.CMR 1988) @wniption lacked legal efficacy); United States v. Hart.CM 8800211 (A.C.M.R. 9 Sept. 1988) (unpub.) (ration oontrol 
mvil cards lacked legal efficacy); Udted Statea v. Orsypon, CM 8702884 (A.CA4.R 27 July 1988) (unpub.) (honorable discharge certificate, ccrtifi
cate of achievement, and certificate for participatbn h tank gunmy competition lacked legal efficacy); United States v. Smith, CM 8702513 
(A.C.M.R. 29 June 1988) (unpub.) (application forms for Armed Forces Identification cuds lacked legal efficacy). See generally TJAOSA Practice 
Note, Court Strictly hZerpreB bgal mcaq.The k m y  kwyer. Aug. 1990, at 35; TJAOSA h a i c e  Note, Legal Eficaq as a Relative Concept, The 
Army Lawyer, Jan. 1990, i t  34. 
-Ea.,United States v. Victorian, 31 MJ. 830 (N.M.C.M.R 1990) (motorvehicle installment coatnct had legal efficacy); United Stntes v. Nichols, 
27 M.J. 909 (A.F.C.M.R. 1989) (loan application had legal efficacy). 
=Ivey* slip op. i t  2. 
%Id. The aut obsmcd fucthec 

The bank is obliged to pay checks drawn on the account, perfom certain bookkeeping functions. and provide blank 
checks, the means used in this case to Commit the other o f f e m  [of conspiracy to commit forgery and larceny, and 
ittempted larceny]. The depositor is obliged to pay m i c e  charges and reimburse the bank for overdrefts. 

Id. (citing 10 Am. Jur.2d Banks 80 493. 494, 540 (1963)). 
=The court’#Opin ion  ill* does not describe the connecb’on expressly. 
“Ivry, slip op. at 2. 
Wid. 
=See Hopwood, 30 M.J. i t  146-47; %mas, 26 M.J.i t  399-400. 
-See Hopwood, 30 MJ. i t  146-47; lbmas, 26 M.J. i t  399-400. 
1WNichols. 27 M.J.at 911. 
lollvcy, slip op. at 2. 
l~Hopwoodmd %mas, 011 (he other hand. were COnMed cases. 
1mSee generally United States v. Cue, 40 C.M.R 247 (C.M.A.1969); United States v. Johnson. 25 M.J. 553 (A.C.M.R. 1987). 
1 - k  United States v. Thompson, 32 M.J. 65.67 (C.M.A. 1991); Udted States v. Harrison, 26 M.J. 474.476 (C.M.A. 1988). 
I-32 M.J. 527 (A.C.M.R 1990). 
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$2000.106 During the providence inquiry, the accused told 
the military judge that she received a basic allowance for 
quarters (BAQ) while residing in civilian housing.107 In 
December 1988, the accused moved into government 
housing, which made her ineligible far BAQ. In February 
1989, the accused's fmt sergeant became aware that the 
accused was continuing to receive BAQ. He advised the 
accused that she should set funds aside because the gov
ernment eventually would recoup the BAQ payments. 
The accused told her first sergeant that she had informed 
the housing office to notify the finance office that her 
BAQ payments should terminate. The next month, the 
first sergeant again noticed that the accused still was 
receiving BAQ. The accused told her fmt sergeant that 
she had asked the housing office to stop the BAQ pay
ments. The payments, however, did not terminate until 
several months later. 

The accused was charged with the wrongful appropria
tion of United States currency in the amount of the BAQ 
payments. The military judge accepted her guilty plea as 
provident. The judge relied, in part, upon the accused's 
statement that she '''should have went back [to the hous
ing office] every month because [she] knew that it wasn't 
[her] money and it was the government's money and 
[she] should have stopped it.' **1ofi 

The Army Court of Military Review concluded that the 
accused's plea of guilty to wrongful appropriation was 
improvident. The court explained that, to constitute 

'-UJCMJ ut. 121. 

wrongful appropriation, under a withholding theory,lW 
"the withholding must be without the consent of the 
owner (the government) and with a concomitant criminal 
intent on the part of the accused to deprive that owner of 
the use and benefit of the property."110 According to the 
court in Warkins, the providence inquiry suggested that 
the accused came into possession of the funds legit
imately, and that the government's failure to recoup the 
funds quickly was a result of its inaction following noti
fication by the accused.111 The court wrote: 

These circumstances are inconsistent with the con
clusion that the [accused] withheld BAQ without 
the consent of the government or with intent to 
steal. Rather, they tend to establish that she failed 
to repay moneys owed to the government because 
of the failure of government officials to take collec
tion action after [the accused] notified them to do 
so. In the absence of a fiduciary duty to account, a 
withholding of funds otherwise lawfully obtained is 
not larcenous.112 

The court in Warkins also observed that the accused's 
admission of guilt during the providence inquiry cannot 
make provident an otherwise defective guilty plea.113 The 
court explained that it doubted that a soldier has a duty to 
account for overpayments of pay or allowances, at least 
in the absence of any fraudulent inducement of the over
payment by the soldier.114 The court concluded that it did 
not have to reach that issue in Wurkins because the 

IO7 Wurkins, 32 M.J. at 528. The court in Workins explained that soldiers who do not live in government housing normally are entitled to BAQ. Id. 

108Id. 

109UCMJ article 121 was designed to reach all the common-law and traditional statutory forms of larceny and wrongful appropriation, including the 
wrongful withholding theory. See United States v. Mervine, 26 M.J. 482,483 (C.M.A. 1988) (citing Hearings on H.R. 2498 Before a Subcomm.of the 
House Armed Services Comm., 81st Cong., 1st Sess. 815, 1232 (1949)); see uko United States v. N o k ,  8 C.M.R 36, 39 (C.M.A. 1953). See 
generally TJAGSA Practice Note, Larceny of u Debt: United States v. Mervine Revisited, The Army Lawyer, Dec. 1988. at 29, 30. 

IlOld. at 529 (MCM, 1984, Part W,pars. 46c(l)(d) 7 (0.On several occasions the military's appellate courts have affirmed larceny convictionsunder 
a wrongful withholding themy. In United States v. Amie, 22 C.M.R. 304 (C.M.A. 1957). for example, the accused received $80 from another soldier 
with the understanding that he would purchase a money order and forward it as partial payment for the other soldier's automobile. Id. at 306. The 
accused instead purchased a money order in the mount $70, gave the other soldier an altered receipt showing that $80 had been forwarded, and 
retained $10 for bimself. The court of Military Appeals affirmed the larceny conviction based upon the theory that the accused wrongfully retained the 
$10 provided to him by the other soldier. Id. at 308. More recently, in United States v. Moreno, 23 M.J. 622 (A.F.C.M.R.1986). per. denied, 24 M.J. 
348 (C.M.A. 1987). the accused discovered that $10,033 had been deposited mistakenly into his credit union account. Id. at 623. The accused then 
wrote lwo checks totalling $lO,aoO. He later denied knowing about the money. Id. at 626. Using a wmngful withholding theory, the court rffirmed the 
accused's conviction for larceny of the $lO.oOa. 

111Wurkins, 32 M.J. at 529. 

1121d. (citation omitted) (citing United States v. Ford, 30 C.M.R 3 (C.M.A. 1960) (socused might be guilty of larceny by inducing a supply clerk to 
obtain for him government property, to which he was not entitled, for a prearranged payment); United States v. McFarland. 23 C.M.R. 266 (C.M.A. 
1957) ( I m y  by withholding does not occur when the accused receives property that he knows was stolen from mother if the accused did not 
patkipate in the theft); United States v. Johnson, 30 M.J. 930 (A.C.M.R.1990) (obtaining casual pay by misrepresentations or a failure to inquire into 
the legitimacy of receiving the pay does not constitute larceny by false pretenses)). 

113ld. at 529. 

1141d. (citing United States v. Cnstillo, 18 M.J. 590 (N.M.C.M.R.1984) (accused's conduct did not amount to larceny by withholding, in part, because 
he had no fiduciary relationship with the govermnent that required him to account for money he improperly received)). 

P 

-


-
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accused’s ktatement that she reported the overpayments 
on two occasions was “inconsistent” with the mens rea 
required for wrongful appropriation.11s Major Milhizer. 

3 Attempted Larceny and Wrongful Appropriation 
Found Multiplicious 

In United States v. Jones116 the Ait Force court of 
Military Review concluded that wrongful appropria

of p p e ~  and attempted ]=nyllS of the 

pertinent facts in Jones are simple. The accused went to 
the refund counter of a base exchange to obtain a refund 

Cfor a steam brush she had P ~ earlier.119 While~&e 
was at the refund counter, she also attempted to receive a 
“refund” for a bedspread. n e  a=&, however, had 
pot purchased the Mpread-Ae had placed it in her 
shopping cart moments earlier. The accused received a 
refund for the steam brush, for which she had a receipt, 
but not for the bedspread. Two days later the accused 
attempted to obtain a “refund” for other items
aftershave lotion and a compact &% player-which she 
had up at the exchange without L i b  
the bedspread, she was denied a refund for these items 
because she had no receipt. me ultimately was 
convicted of wrongful appropriation of the bedspread,
aftershave lotion, and compact disc player, as well as 
attempted larceny of money to the of thse 
three items. 

P The Air Force Court of Military Review held h Jones 
that the wrongful appropriation and attempted larceny 

charges were multiplicious for fmdings purposes.1~Ln 
reaching this conclusion, the court did not apply 
expressly any of the several tests for fmdings multiplicity 
recognized by the Court of Military Appeals.121 Instead, 
the Jones court analogized the offenses at issue in the 
instant case with the issues considered in United States v. 
Donegun122 and United States v. Gans.123 In both 
Donegun and Gam, the appellate courts held that submit
thg fake claims1” and the larcenies resulting from those 

The in Jones Observed further that “in Donegan, 
the two matters were held multiplicious for fmdings even 
though there Was a one day variance between submission 
Of the false Claim and the Of the IarcenY.”127 
Furthermore, the Air Force court felt that its conclusion 
that the offenses were multiplicious for findings was 
“strengthened” by the fact that the two alleged offenses 
in Jones occurred ~ n ~ m P O r ~ ~ u l Y . * 2 *  

The multiplicity issue raised in Jones, however, may 
not be simp1e*In lgS6, the court Of Military Appeals 
concluded, in United States v. Moore,lm that false
claim, and the attempted 1arcenieS of money that result 
therefrom, were not multiplicious for findings.1m The 
court wrote that the s ~ i f i c a t i O n s  
did not that the were ‘*the by 
which the attempt was made,**131they were separate
from the larcenies for fmdings purposes. In United States 
v. Allen,132 decided in 1983, the court held that bad-check 
offenses133 were multiplicious for findings with the 
resulting larcenies. The court in Allen concluded that the 

llJM at 529. The mens feu requirement for wrongful appropriation is a specific “intent temporarily to deprive or defraud another person of the use 
and benefit of the property or tanpararily to appropriate the property for the use of the accused or for any person other than the owner.” MCM, 1984, 
Part rV, para. 46b(2)(d). 
llS3l M.J. 906 (A.F.C.M.R. 1990). 
117Ser UCMl ut. 121. 
ll*See Id. ut. 80. 
119Jones. 31 M.J. at 907. 
l2OThecourt in Jones acknowledged that the defense had not objected at trial on the basis of multiplicity for fmdings. The court noncthel~~held that 
waiver did not apply to issues involving multiplicity for findings purposes. Id. (citing United States v. Holt. 16 M.J. 393 (C.M.A. 1983)). 
l*lAmong the tests for multiplicity recognizedby the mut are che “separate elements test.” United States v. Blockburger,284 U.S.299 (1932) (cited 
in United Statu v. Cox, 18 M.J. 72, 74 (t2M.A. 1984)); the “fairly embraced test.” United States v. Carter, 30 M.J. 179. 180-82 (C.M.A. 1990); 
United States v. Baker. 14 M.J. 361, 368 (C.M.A. 1982); the ‘‘means test,’: United States v. Moore. 17 M.J. 318 (C.M.A. 1984) (summary dispi 
tion); and the “Congressional intent test.” United States v. Ouemro, 28 M.J. 223,226 (C.M.A. 1989); United Stales v. Rodriguez. 18 M.J. 363,366 
(C.M.A. 1984). Unfortunately,(be court of Military Appeals has not always applied a single test in each decision; the court sometimes seems to w a 
hybrid of M Y  tests. E.g., United Stat- V. St&l&m, 28 MJ.477, 478-80 (C.M.A. 1989). 
11127 M.J. 576 (A.F.C.M.R. 1988). 
lU23 M.J. 540 (A.C.M.R. 1986). 
IuSec UCMJ art. 132. 
‘=See UCMJ art. 121. 
126Donegan.27 M.I. at 576-78; Gam, 23 M.J. at 542. 
rrrJones,31 M.J. at 907. 

Id. 
lW17M.J. 318 (C.M.A. 1984) (summary disposition). 
IMId.at 318-19. 
1311d.at 318. 
lSz16M.J. 395 (C.M.A. 1983). 
ls3See UCMJ art. 123a. 
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offenses were multiplicious because the bad-checkspeci
fications expressly alleged that the bad checks were the 
means by which the larcenies were committed.’% These 
cases and other de~isions13Sreflect that the precise lan
guage in the specifications-as well as the underlying 
conduct that they address-are determinative of whether 
offenses are multiplicious for findings under the “means 
test” or the “fairly embraced test”l= 

The Air Force court in Jones did not discuss or attempt 
to distinguish Moore, Allen, or the other decisions cited 
above.137 These Court of Military Appeals cases, how
ever, should have been addressed because the wrongful 
appropriation and attempted larceny specifications in 
Jones apparently did not fairly embrace each 0ther.138 In 
this regard, Jones’s reliance upon Donegun is misplaced 
because the false claims specifications at issue in 
Donegun embraced the resulting larcenies.139 Guns-the 
other case relied upon by the court in Jones-also has 
doubtful precedential value because it conflicts with the 
earlier Court of Military Appeals case upon which the 
Guns court relied.140 

Whether the Jones court correctly applied the “fairly 
embraced” or “means” tests does not address the under
lying propriety of these tests for resolving multiplicity 
issues. As decisions such as H0lt141 make clear, irtful 
drafting by omission can avoid findings multiplicity. 
Whether that represents ‘‘a fundamentally fair disposition 

l’Allcn, 16 M.J. at 395%. 

of a multiplicity issue,’*14* may be subject to future 
debate. Major Milhizer. 

Procurement Fraud Prosecutions: May Defendant Be 
Convicted of Both General and Specific Conspiracy 

Statutes? Yes,Says Eleventh Circuit 

In United States v. Lanier143 the United States Court of 
Appeals for the Eleventh Circuit a f f i e d  the defendant’s 
criminal conviction, both for conspiring to defraud the 
United States under the “general” conspiracy statutela 
and for conspiring to defraud the United States with 
respect to false claims under a “specific” conspiracy 
statute,l45 even though onZy one conspiracy was proven 
by the evidence. tanfer is an important new weapon for 
judge advocates in Alabama, Florida, and aeorgia who 
are prosecuting procurement fraud as Special Assistant 
United States Attorneys (SAUSAs). 

Lunier effectively held that the participants in a crimi
nal agreement to defraud the United States through the 
“payment or allowance of any false, fictitious or fraudu
lent claim”1a also are conspiring to steal government 
property-that is, the money to be paid under the false 
claim. Accordingly, SAUSAs now can charge under both 
18 U.S.C. section 371-the general conspiracy statute
and 18 U.S.C. section 286-the specific conspiracy 
statute-in an indictment or information. Both charges go 
to the jury on the merits and the United States need not 

I35Xolr. 16 M.J. at 394 (offenses involving wrongful use of a false military identification card were not multiplicious for fmdings with resulting 
larcenies because the allegations in the specifications did not “fairly embrace” each other); see United States v. Lee, 17 M.J. 321 (C.M.A. 1984) 
(summary disposition); United States v. Smith, 17 M.J. 320 (C.M.A. 1984) (summary disposition); United States v. Wud, 15 M.J. 377 (C.M.A. 1983) 
(summary disposition). 

,
l’Accord United States v. fones. 23 M.J. 301,‘303 (C.M.A. 1987). 

137See supra notes 134-36. 

13aThe specifications at issue in Jones are not reproduced in the court’s opinion. Nevertheless, the attempted larceny and wrongful appropriation 
specifications apparently did not fairly embrace each other because the court’s remedy was to consolidate the specifications so that the relationship of 
the two offenses was evident. Jones, 31 M.J. at 908. 

13gDonegan, 27 MJ. at 577. 

laThe court in Gum concluded that the false claim and resulting larcenies were multiplicious because the “ r e e d  of trial establishe[d that] the 
factual circumstances surrounding the making of n false claim constituted the basis for both charges.” Gam, 23 M.J. at 542. Therefore, (he court 
apparently found that the specifications were multipliciovh for findings even though they did not fairly embrace each other or allege that one crime 
was the means by which the other was committed. In support of its rationale, the court in cited to United States v. Allen, 16 M.J. 395 (C.M.A. 
1983). Affen held that bad-check offenses were multipficious for fmdings with resulting larcenies because the bad-check specifications expressfy 
alleged that the bad checks were the means by which the larcenies were committed. Allen, 16 M.J. at 396. Accordingly,Allen undercuts, rather than 
supports, the rationale in Gam. 

I4I16 M.J. 393 (C.M.A. 1983); accord Jones, 23 M.J. 301 (C.M.A. 1987). 

1421nan expression of resignation, if not satisfaction. the Army Court of Military Review once observed: 

Although military “legal purists” may wince at the thought, it appeam that OUT current military NI~Sof multiplicity are a’ 
curious blend of military due process, equity, and policy considerations. Somehow, through this maze, our appellate 
courts, with the help of an overall enlightened “field” legal practice, are basically reaching fundamentally fair disposi
tions of multiplicity issues. 

United States v. Bamum, 24 M.J. 729. 731 n.3 (A.C.M.R. 1987). 

143920F.2d 887 (11th Cu. 1991). 

lUl8 U.S.C. 0 371 (1988). 

I4’Id. 0 286. 

1- Id. 

P 
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elect between them at the close of its evidence. More
over, the defendant may be convicted for either or both 
offenses, with the possibility of substantially increased 
punishment.14’ Insum, the two offenses are multiplicious 
neither for findings nor for sentencing, even though only 
one conspiracy is proved by the evidence. 

In Lanicr the Small Business Administration sub
contracted with Stevens Oil Company to supply fuel oil 
to the Defense Fuel Supply Center (DPSC). Stevens Oil 
was to deliver oil for the DFSC to Fort Stewart, Hunter 
Army Air Field, and other military facilities in the Savan
nah, Georgia, area. Terry Lanier was the office manager 
of Stevens Oil. Lanier, the president of Stevens Oil, and 
other Stevens Oil employees conspired to bill the govern
ment for fuel oil that never was delivered. The criminal 
scheme-a single conspiracy-involved making and sub
mitting for payment a number of false “tickets” or 
invoices showing that government oil tanks had been 
fdled, and bribing a civilian employee tasked with veri
fying these fuel deliveries. One object of the conspiracy 
was to make claims for thousand of gallons of fuel oil 
that never were delivered. 

The government also made advance payments of some 
three million dollars to Stevens Oil. The subcontract 
required these monies to be deposited in a joint account. 
Stevens Oil, however, put the monies in other accounts 
and used the funds to pay off unrelated dbbts and other
wise to run its corporate operations. This embezzlement 
of United States monies was another object of the con
spiracy. Apparently, the evidence for the “general” con
spiracy to steal government property involved not only 
the monies to be obtained through the filing of false 
claims, but also this improper use or embezzlement of the 
advance ~ayments.1~8Accordingly, only one conspiracy 
to defraud the United States occurred, but it had several 
Purposes. 


A grand jury sitting in the Southern District of Oeorgia 
returned an indictment against Lanier and his co
defendants both for conspiring to steal government prop
erty and defraud the United States, and for conspiring to 
defraud the government by obtaining payment of false 
claims. At trial, Lanier and the other defendants were 
convicted of both conspiracy counts. 

On appeal, Lanier argued before the Eleventh Circuit 
that the trial judge improperly permitted both conspiracy 
counts to go to the jury “when the evidence established 
only one agreement with multiple purposes.”*49 He 
argued that convicting a party to a single conspiracy of 
both the “general” conspiracy statute and a “specific” 
conspiracy statute violated the double jeopardy clause.*50 
Specifically, he alleged that a conviction for both 
offenses was wrong because the “general” conspiracy 
statute is a lesser-included offense of the charged “spe
cific” conspiracy offense. Accordingly, a conviction 
under both statutes effectively would punish him twice 
for the same criminal conduct. 

In an interesting analysis of congressional intent, and 
multiplicity generally, the Eleventh Circuit rejected Lan
ier’s argument. First, the court discussed Lanier’s double 
jeopardy claim. It noted that Congress made “two 
slightly different”151 offenses-18 U.S.C. section 371, 
which carries a maximum imprisonment of five years, 
and 18 U.S.C. section 286, which carries a maximumjail 
term of ten years. The court then pointed out that the 
double jeopardy clause prohibits only “successive pros
ecutions for essentially the same offense.”15* Accord
ingly, because “minimal differences”l53 exist between 
18 U.S.C. section 371 and 18 U.S.C. section 286, it ruled 
that the government could decide to prosecute a person in 
two separate trials. “Such consecutive prosecutions,” 
wrote the court, “would give the government two 
chances to find a jury that agrees with the government’s 

I47Under the United States Sentencing auidelines, however, the hvo conspiracy counts likely would be grouped together. with the result that the 
incrraskd punishment wwld be fairly mal l .  See United States Sentencing Guidelines, chap. 3, part D, 8 3Dl.l (1989). 

14Xarceny of United States property and embezzlement of United States property both an Violations of the same statule-18 U.S.C. # 641  (1988). 
Although larceny and embezzlement an slightly different. United States attorneysoften charge both in a criminal prosecution. An indictment charging 
a theft of United States’ monies may allege that the defendant “did howingly embezzle, steal. purloin and convert’’ ... “a thing of value of the 
United States.” See 18 U.S.C. 8 641 (1988). Proof, however, is required of only a larceny or embezzlement or conversion or purloining. See 
generally, U.S. Dept. of Justice, United Stores Anonuys’ Manual, vol. m(a),# 9-12.326 (1990): 

when a statute specifics seved alternative ways in which an offense can be committed, the indictment may allege (he 
several ways in the conjunctive, urd this fact neither makes the indictment bad for duplicity nor precludes a conviction if 
only one of the allegations linked in the conjunctive in the indictment is proven. 

(quoting United S t a b  v. MccuUr. 465 F.2d 147, 162 (5th Cir. 1971), cen. denied, 412 U.S. (1972)). 

14ggLonier,920 F.2d at 892. 

1mSee U.S. Const. mend. V. 
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view of the evidence.”lH The double jeopardy clause 
forbids such prosecutions. Additionally, the danger is that 
a jury might reach a compromise verdict when faced with 
both conspiracy charges and “might split the difference 
<andconvict on one of the two counts, on the same evi
dence.”155 If only one conspiracy were charged, the jury 
might acquit because of insufficient evidence. 

The court, however, disregarded both of these argu
ments because, in M e r ’ s  case, not only were both con
spiracies tried at the same time, but also the jury returned 
guilty verdicts gn both. The court recognized that Con
gress could have made a violation under 18 U.S.C. sec
tion 286 a fifteen-year offense. Because it did not, 
however, the Eleventh Circuit concluded that “our sole 
inquiry must focus on whether congress intended to per
mit prosecution under both statutes for the same conspir
acy.”1s6 Relying on the United States Supreme Court’s 
opinion in Albernaz v. United States,’s’ theEleventh Cir
cuit concluded that Congress intended to allow prosecu
tions for both offenses. Albernaz stands for the 
proposition that differences in the elements of proof con
drol in determining congressional intent. The court noted 
that 18 U.S.C. section 371 requires proof of an overt act, 
whereas 18 U.S.C. section 286 does not. On the other 
hand, 18 U.S.C. section 286 requires proof of a conspir
acy to defraud through the use of a false, fictitious, or 
fraudulent claim, whereas 18 U.S.C. section 371 does 
not. Accordingly, because each offense requires proof of 
an element not required by the other, the Eleventh Circuit 
presumed that Congress intended two separate offenses 
and did not intend for 18 U.S.C. section 371 to be a lesser 
included offense of 18 U.S.C. section 286. Had a “clear 
indication of contrary legislative intent”’S* existed, that 
presumption would be overcome. Because no such 
indication existed, however, the Lunier court concluded 
that “Congress intended to permit punishment under both 
section 371 and section 286 for a single conspiracy.”159 

SAUSAs practicing on Army installations located in 
Alabama, Florida, and Georgia should consider and use 
Lunier in investigating and prosecuting procurement 
fraud arising out of false claims. SAUSAs located in 
other circuits should cite Lunier and argue for its adop
tion in their circuits.160 Because the vast majority of pro-

IWld .  at 893. 

155Id. 

IS7450 U.S. 333 (1981). 

lMLclnfer,920 F.2d at 894 (quoting Albcrrrz, 450 U.S.at 340). 

’”Xd. at 895. 

curement fraud cases at the installation level involve the 
making of false, fictitious, or fraudulent claims, the Lan
ier decision may prove to be one of the most important 
weapons in the fight against procurement fraud. Major 
Borch. 

Legal Assistance Items 
The following notes have been prepared to advise legal 

assistance attorneys of current developments in the law 
and in legal assistance program policies. They also can be 
adapted for use as locally published preventive law arti
cles to alert soldiers and their families about legal prob
lems and changes in the law. We welcome articles and 
notes for inclusion in thii portion of The Army Lawyer. 
Submissions should be sent to The Judge Advocate Gen
eral’s School, ATTN: JAGS-ADA-LA, Charlottesville, 
VA 22903-1781. 

Tapes Available to Assist in Operation 
Desert Storm Demobilization 

Several classes taught during the 28th Legal Assistance 
Continuing Legal Education Course at The Judge Advo
cate General’s School (TJAGSA) addressing Operations 
Desert Shield and Desert Storm demobilization legal 
issues were placed on video tape. Legal assistance 
attorneys desiring copies of these videotaped classes 
should mail blank VHS video tape cassettes to TJAGSA, 
Visual Information Branch, 600 Massie Road, Charlottes
ville, Virginia, 22903-1781 with .a note describing the 
classes desired. 

Video tapes are available on the following topics: 

(1) Veterans’ Reemployment Rights Law. A two
hour class taught by Major Austin Smith, United 
States Marine Corps, Assistant National Ombuds
man, National Committee for Employer Support of 
the Guard and Reserve. 

(2) Desert Shield and Desert Storm Tax Issues. A 
one-hour class taught by Commander Kusiak, 
Chair, Department of Defense Armed Forces Tax 
Council; and Assistant for Military Tax Law,Office 
of the Secretary of Defense. 

-


-


P 

lwThe Eleventh Circuit suggested In h n k r  that at least three other circuit courts of appeal would agree that a defendant may be convicted for both a 
general conspiracy and specific conspiracy even though a single conspiracy is proven by the evidence. See United States v. Barton, 647 F.2d 224, 
234-236 (2d Cir. 1981). cert. denied. 454 U.S. 857 (1981); United States v. Nakashian, 820 F.2d 549, 553 (2d Cu. 1987). cert. denfed, 484 U.S. 963 
(1987); United States v. Marnn, 890 F.2d 924. 936-37 (7th Cu. 1989); United States v. Timberlake. 767 F.2d 1479. 1481-82 (10th Cir. 1985), cert. 
denied, 474 U.S. 1101 (1986). 
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(3) Soldiers’ and Sailors’ Civil Relief Act. A two
hour class addressing the act, taught by Major 
James Pottorff, Instructor, Admiiistrative and Civil 

-\ Law Division, TJAOSA. 

Veterans’ Law Note 

Making Proper Reapplication Under the 
Veterans’ Reemployment Rights Law 

An important prerequisite for entitlement to reemploy
ment under the Veterans’ Reemployment Rights Law 
(VRFU,) is that the veteran must “make application” to 
his or her employer within a statutory time pericd.161 The 
time allowed under the VRRL varies depending on 
authorization for entering active duty and the type and 
length of duty.162 Courts place the burden on the veteran 
to prove that all statutory prerequisites, including timely 
reapplication, have been satisfied.163 Accordingly, serv
ice members returning from Operations Desert Shield and 
Desert Storm must understand fully the nature of their 
obligation to reapply for their former position. 

The VRRL does not specify what type of application is 
required to trigger reemployment rights. A recent case, 
Hayse v. Tennessee Department of Conservution,164 
provides some guidance in defining what types of 
applications might be insufficient to satisfy the VRRL. 
The plaintiff in the case, Vernon Hayse, left his 
employment as a laborer with the Tennessee Department 
of Conservation to enter the Army in 1983. Before his 
discharge from the service, Hays  began discussing the 
possibility of returning to his position with his uncle, who 
was his immediate supervisor. Hayse’s uncle did not 
know whether Hayse was entitled to reemployment, but 
advised him to reapply when he left the service. 

After leaving the service, Hayse discussed his 
reemployment possibilities with his uncle during a social 
gathering and was advised that no openings were pres
ently available. Hayse subsequently raised his reemploy
ment possibilities with his uncle on another occasion. 
Again, Hayes was told that no positions were available 
and that applying would be useless. 

About one month after his discharge from the service, 
Hayes began working for another employer in another 
city. Although he was earning more money in the new 

16138 U.S.C.Q 2021 (1988). 

job, his family was not satisfied with the new job loca
tion. Hayse terminated his employment after about ten 
months of working and contacted the Department of 
Labor. officials at the Department of Labor convinced 
Hayse’s former employer to offer Hayse a better job. The 
proposed job, however, entailed a sixty-mile commute; 
Hayse therefore rejected it. 

At trial, the employer introduced evidence showing 
that Hayes never appeared at the Department of Conser
vation’s personnel office to reapply. It also introduced 
testimony that, had Hayes applied, he would have been 
returned to his former position as a matter of company 
policy, which was based on federal and state law. 

The court concluded that the question of whether ade
quate notice was provided is based on “a case-bytase 
determinationwhich focuses on the intent and reasonable 
expectations of both the former employee and employer, 
in light of all the circum~tances.”1~According to the 
court, the type of notice required depends on a myriad of 
factors, including the size of the employer, the number of 
employees, and the length of time the veteran has been 
away. 

The court applied this analytical framework to the case 
and concluded that Hayse did not provide adequate notice 
to his employer. The court, citing precedent holding that 
the required application under the VRRL requires more 
than mere inquiry,166 found not only that Hayse failed to 
complete an application for the position, but also that he 
failed to makehis intentions known to someone who had 
actual decision-making authority on hiring. It was unrea
sonable, in the court’s view, to require an employer with 
over 1600 employees to be bound by a verbal inquiry to a 
supervisor who happened to be a relative. Moreover, the 
court did not believe that Hayes reasonably could have 
expected to have placed his employer on notice under the 
circumstances. 

The court also held that even if adequate notice was 
provided, Hayse waived his rights under the VRRL by 
accepting a more lucrative job. Finally, the court led 
that the employer’s offer of a new position, with the same 
duties and responsibilities as  his previous job, satisfied 
the statutory requirement to provide a position of “like 
seniority, status, and pay,” even though it required a 
sixty-mile commute.167 

IsZThe complex ~ ta tub~yrtructure for determining how much time i veteran has to reapply is set forth in a previous legal assistance note. See 
TJAOSA Practice Note. Veterans Low Note: Reserve Reemployment Rights, The Army Lawyer, Dec. 1990. at 41. 

1~Trulsonv. Tram CO.. 738 E2d 770 (7th Cu. 1984). 

Im750 F. Sum. 298 (E.D. Tena. 1989). 

I a I d .  i t  303. 

166Lacek v. Peoples Laundry Co., 94 E Supp. 399 (M.D.Pa. 1950). 

lmThe court relied on two previous wes to reach this conclusion See id. (citing Bova v. Oeneral Mills. Inc.. 173 F.2d 138 (6th Cir. 1949); 
Schwetzler v. Midwest Dairy prods. Cop., 174 F.2d 612 (7th Cu. 1949)). 
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The Huyse case teaches several important lessons. 
First, service members returning from Operations Desert 
Shield and Desert Storm should submit their applications 
for former jobs to personnel who are in a decision
making position over hiring. Second, although the statute 
does not require expressly the application to be in writ
ing, service members should provide dated written 
notices to the responsible persons of their intention to 
return. Finally, a service member should be flexible in 
accepting an employer’s offer of an alternate position as 
long as the position provides the like seniority, pay, and 
status as the job formerly held. Service members who 
believe that former employers are not living up to VRRL 
obligations should immediately contact the nearest 
Department of Labor Veterans’ Employment Training 
Office.168 Major Ingold. 

Real Property Note 
I 

FTC Continues Crackdown on Multiple 
usring Service Companies 

Within the past six months the Federal Trade Commis
sion (FE)has renewed its investigation and prosecution 
of local real estate multiple listing service (MLS) com
panies. These companies, which usually include as mem
bers virtually all real estate agencies in a given 
geographic area, provide a useful service to home sellers 
and buyers by acting as an information collection and dis
tribution point. The MLS companies, however, usually 
require member real estate brokers to agree to certain 
restrictive listing practices and often will refuse to accept 
real estate listings that do not meet these guidelines. 
These restrictive practices have been under attack by con
sumer advocates and have resulted in increased FTC 
scrutiny. Specifically, the membership agreements are 
considered unlawful restraints of trade by the FI’C.169 

The FTC recently filed complaints against MLS com
panies in Bellingham, Washington; Virginia Beach, Vir
ginia; and Puget Sound, Washington. All three 
complaints were resolved through consent decrees. The 
Fl’C alleged that the MLS companies engaged in a vari
ety of restrictive practices to include bans on soliciting 
sellers with existing MLS listings, mandatory commis
sion splits between listing and selling agents, minimum 
commission “guidelines,’* refusals to accept conditional 

listings, and bans on exclusive agency or reserve clause 
listings. 

The listed practices have the effect of limiting a home 
seller’s bargaining power with an MLS-affiliated real 
estate agency. Often, home sellers would like to retain 
either the right to sell their own home without paying a 
broker’s commission-by signing an exclusive agency 
listing instead of an exclusive right to sell listing-or the 
right to sell to specified prospective buyers identified 
before listing the property-by signing a reserve clause. 
Similarly, with the increase in competition among real 
estate agents, sellers are often in a position to bargain 
over the sales commission. Commissions typically are six 
to seven percent for residential home sales in most areas 
of the country. With the average price of a home exceed
ing $130,000, each commission percentage point reduc
tion saves the average seller $1300 in closing costs. 
Sellers should be cautioned that commissions are lisdd in 
most MLS books along with the property description, and 
real estate agents naturally may be less inclined to show a 
home carrying a commission lower than the market’s pre
vailing commission. 

Legal assistance attorneys should monitor MLS prac
tices in their areas. Unfair and unlawful restraints of trade 
of the types described above should be reported either to 
the Federal Trade Commission, 6th Street and Pennsyl
vania Ave. NW,Washington, DC 20580, or to the nearest 
regional FTC office. Major Gsteiger. 

Estate Planning Note 

Will Drafting for American Samoa Domiciliaries 

In the past, legal assistance attorneys have had few 
resources to consult when asked to provide wills for 
domiciliaries of American territories such as  American 
Samoa. In an attempt to fill this void, this note will 
provide a general overview of the statutory provisions 
relating to will drafting for these domiciliaries. 

American Samoa law provides that any person of “full 
age’*170 and sound mind may dispose of property by 
wi11.171 Wills disposing of property exceeding $300 must 
be in writing and signed by the testator.172 At least two 
witnesses must attest to the testator’s signature.173 Amer
ican Samoa law has no provision for a self-proving affi-

IssThe telephone number md address of the nuyest  office can be obtained by calling L e  National Committee for Employer Sup- of the Guard and 
Reserve, toll-free,mt 1-800-336-4590 or rutovon 226-1400. 

‘“See generally, TJAOSA F’ractice Note, Restrainr of Contpetirfon by Multiple Listing Service, The Army Lawyer. August 1984. at 38. 

ImThe age of majority for Amencan Samoa citizens is 18 years. Am. Samoa Stat. h.# 40.0401 (1979). 

1711d. 0 40.0101. 

-Id. 0 40.0102. 

1731d. 

’ ,-

r 
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davit. Accordingly, legal assistance attorneys should use 
the self-proving affidavit and statutory formalities of the 
state of execution when completing wills for American 
Samoan domiciliaries. 

The American Samoan's frdom to dispose of prop
erty by will is not unlimited. Section 40.0103 of Ameri
can Samoan Statutes provides a statutory right of dower 
to one-third of a decedent spouse's real or personal prop
e1ty.1~4A surviving spouse may elect to take a dower 
interest instead of property bequeathed or devised in the 
wiI1.175 

The intestate succession scheme of American Samoa is 
not unlike that of many American states. Personal prop
erty not disposed of by will passes to the children of a 
decedent subject to the dower interest of any surviving 
spouse and after the payment of debts.176 If no children 
exist, the surviving spouse inherits the entire estate of an 
American Samoan decedent. Real property passes under 
American Samoan intestate law to the decedent's issue, 
subject to the dower rights of any surviving spouse. If no 
linear descendants exist, real property passes to brothers 
and sisters, and if none survive, the real property passes 
to the father of the decedent.1n 

American Samoa law provides that a personal repre
sentative must be at least twenty-one years old and a 
resident of American Samoa.178 If no person is named in 
the will, the statutory priority specified under law is  to 
the surviving spouse, next of kin in order of degree of 
relationship, and last, to a competent creditor.179 Execu

f

tors or administrators are allowed a commission not to 
exceed two and one-half percent upon receipts, and two 
and one-half percent upon disbursements. Administrators 
and executors are required to post bond in an amount set 
forth by the High Court.18* 

Guardianships may be appointed for the person or the 
property of children under the age of eighteen. Guardians 
must be at least twenty-one years old and residents of 
American Samoa.181 The High Court has the power to set 
bond for guardians, and guardians are allowed the same 
statutory commission as executors and administrators are 
allowed. 

Although American Samoa law provides several 
unique twists not found in most American states, drafting 
wills for domiciliaries of this territory should not pose an 
insurmountable challenge for the legal assistance 
attorney. Drafters must, of course, take into account 
dower rights when an American Samoa domiciliary does 
not make provision for a spouse in the will. Fiduciaries 
appointed in the will instrument should be residents of 
American Samoa and, although not specifically addressed 
in the statute, a testator apparently can specify that the 
court waive bond for fiduciaries. 

The normal formalities for executing wills should 
be followed for the wills of American Samoa domicili
aries, using the self-proving affidavit of the place 
of execution with appropriate modifications. If the will 
is to be executed abroad, attorneys should use the at
testation, acknowledgment,182 and self-proving affi

174BurasPhilip Co. v. Apo Flame, FaIeaWi, 2 Am. Samoa 2d 39 (1985). 
175Am.Samoa Code Ann. 8 40.0105 (1982). Samoan law provides, however, that dower rights do not apply to communal property "held under the 
Samoan custom." Id. 8 40.0106. 
17ald.0 40.0201. 
lnId. 9 40.0202. 
178Zd. 0 40.0306. 
ImId. 0 40.0305. 
Illold. 0 40.0310. 
ISlId. 9 40.0403. 
'"The Uniform Probate Code, 8 Unif. L.Ann. 8 2-504 (1990). provides the following attestation and acknowledgement clauses: 

I-, the testatar.signmy name! to this instrummtthis-dayof ,19, and being first duly 
sworn, do hereby declare to the undersigned authority that Isign and execute this minnmnt .rmy last will ud that I sign it 
willingly [or willingb dired anolhp to sign forme], that I execute it as my fne and vohmtary act for thc plrposes therein 
exprssed, d that I m eightem yerus of age or older. of sound mind. and lmder no earrtraurt orlmdueinfluena.* 

Testator 
we,  ,and ,the witnesses, sign our names to thia instrument, Sing fmt  duly sworn. and do 
hereby declare to the undersigned authority that the testator signs and executes this instrument as hia [or her] last will and 
that he [or she] dgns it willingly [or willingly directs another to sign for him], and that each of us, in the pnsence and 
hcaring of the testator, hereby signs thiswill as witness to the testator's signing, and that to the best of OUT knowledge the 
testator Is  eighteen years of age or older, of sound mind, and under no constraint or undue influence. 

Witness 

Witness 
Subscribed, mom to Md ackuowledged before me ,by the testator, and subscribed and sworn to before me 
by ,and ,witnesses, this -day of 

(Signed) 

(official capacity) 
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davit183 provided by the Uniform Probate Code. Major 
Ingold. ’ 

Soldiers’ and Sailors’ CiviI Relief Act Note 
The Soldiers’ and Sailors’ Civil Relief Act 

Amendments of 1991 

On March 18, 1991, Resident Bush signed the Sol
diers’ and Sailors’ Civil Relief Act (SSCRA) Amend
ments of 1991.1a These amendments contain both 
substantive and procedural changes that improve and 
clarify the protections provided by the SSCRA.’*S While 
they do not resolve several recurring problems’86-and, 
for the most part, are limited to the Operations Desert 
Shield and Desert Storm time frame-they nevertheless 
are useful to many service members. The following is a 
section-by-section synopsis of the provisions that deal 
only with the SSCRA. 

Ehction and Distress During Military Service 
The amendments rejuvenated the provision affording 

protection from eviction. Section 530 of title 50, United 
States Code Appendix, now has a rent ceiling of 
$1200,187up from $150 where it had been since 1966. 
Consequently, if (1) military service is affecting the abil
ity to pay rent, (2) the premises are rented by a service 
member or his or her dependents, and (3) the monthly 

Tent does not exceed $1200, eviction may be stayed for 
up to three months. This provision is retroactive and 
applies to evictions commenced after July 31, 1990. 

,P
Extension of Power of Attorney Protection 

reactivated section 591 of the S S C R A  
to extend certain powers of attorney executed by service 
members who are determined missing in action.188 Sec
tion 591 provides an automatic extension of a power of 
attorney for the period a service member is missing if it 
(1) was executed by a person in the military service who 
is later missing; (2) designates a spouse, parent, or other 
named relative to be the attorney-in-fact; and (3) expires 
by its own terms after the person entered a missing status. 
This protection is extended to powers of attorney 
executed after July 31, 1990. 

If a power of attorney is executed after the effective 
date of the SSCRA Amendments of 1991, however, and 
“by its terms clearly indicates that the power granted 
expires on the date specified,”’sg then this provision 
probably will not act to extend the power of attorney. The 
language of the statute indicates that when a service 
member intends a power of attorney to have a finite 
length while the section 591 automatic extension provi
sion is in effect, then the service member’s wishes must 
be respected. 

,-
Ia3The following self-proving affidavit is contained in the Uniform Probate code. 8 Unif. L. Ann. 4 2-504 (1990): 

state of 
county of 
w e  ,and ,the testator and the witnesses, respectively. whose names are signed to the 
attached or foregoing instrument. being first duly owom, do hereby declare to the undersigned authority that the testator 
signed and executed the instrument as his last will and that he had signed Willingly [or willingly directed another to sign 
for him]. and that he executed it as his frre and voluntary act for the purposes therein expressed. and that each of the 
witnesses. in the presence and hearing of the. testator, signed the will .shis witnesses and that to the best of his knowledge I 

the testator was at the time eighteen years of age or older, of sound mind and under no constraint or undue influence. 

Testator 

Witness 

witness 

Subscribed,sworn to and acknowledgedbefore me by -, the testator,and subscribed and E W to before me
~ 
bY ,and ,witnesses, this -day of 

(Signed) 

(official capacity) 
IwPub. L. No. 102-12, -Stat. -(1991) @m4nafter SSCRA Amendments of 1991). 
18550 U.S.C. App. 44 501-548, 560-591 (1988). Sections 5 and 8 of the SSCRA Amendments of 1991 deal with health insurance protection and 
veterans’ reemployment rights. They also mend 38 U.S.C. 4 2021 and 4 2024. These amendments arc beyond the scope of this note. 
IMFor example, the very serious problem of inadvertently making an appearance for purposes of personal jurisdiction remains. The majority of muds 
recognize that a letter or motion by an ahsent d c e  member requaling I stay pursuant to 50 U.S.C. App. 4 521 is insufficient to provide personal 
jurisdiction that a proceeding otherwise lacks. Some courts, however, have taken a more draconian approach and have concluded that such a 
communication-even if limited to the purpose of requesting a stay-provides pers~naljurisdiction over an absent seMce member. See, cg., Shtes v. 
Stockton, 140 Ariz. 505,683 P.2d 304 (Ct. App. 1984). 
187SSCRA Amendments of 1991 0 2. 
18aId. 0 3. 

U.S.C. App. 4 591(b). 

46 MAY 1991 THE ARMY LAWYER DA PAM 27-50-221 



m 

P 


Professional Liability Protection for Certain Persons 
Ordered to Active Duty in the Armed Forces 

This is an important new section in article VII of the 
SSCRA and likely will be codified at section 592.190 This 
provision is  intended to ensure that professionals who 
have suspended their civilian practice during military 
service will not suffer from financial inability to maintain 
insurance coverage for preservice practice. Many carriers 
require ongoing premium payments, even after practice 
has ended, to maintain coverage against claims that sub
sequently might be filed. In some instances, military sal
aries of health care providers may be less than their 
annual malpractice premiums. 

Under this provision, health care providers and others 
furnishing “services determined by the Secretary of 
Defense to be professional services” will be eligible to 
apply to have their liability insurance policies suspended 
during periods of active service. Based on the breadth of 
language used, if the Secretary of Defense so chooses, 
Reserve component attorneys and other nonmedical pro
fessionals may receive protection. To qualify, designated 
professionals: (1) must have been ordered to active duty 
after July 31, 1990, and (2) must have had professional 
liability insurance in effect before beginning active duty. 

Under this provision, liability insurance carriers may 
not charge designated professionals premiums during 
active service. Carriers must either refund any premiums 
paid for future coverage or credit the premiums toward 
payment of premiums after active service ends. 

An important requirement to note is the procedure for 
reinstating liability coverage. After active service, profes
sionals will have t h i i  days to request reinstatement of 
insurance. A liability insurance carrier pust reinstate 
coverage as of the date a professional transmits his or her 
written request to the insurer. The minimum period of 
reinstatement will be the period remaining on the policy 
when the practitioner entered active service. Carriers may 
not increase premiums upon return to practice, except for 
general increases in premiums charged for coverage of 
other persons in the specialty. 

This provision also provides a stay of a civil action 
against a professional while insurance coverage is sus
pended if: (1) the action is commenced during the period 
of suspension; (2) the action is  based on an incident 
occurring before the date the suspension became effec
tive; and (3) the insurance will otherwise cover the 
alleged malpractice. 

IWSCRA Amendments of 1991 8 4. 

I9lld. 16. 

If an action is stayed, it will be deemed filed on the 
date the insurance is reinstated. The statute of limitations 
will not run during the period of suspended insurance 
coverage. If the professional dies while coverage is sus
pended, the suspension will end upon death and the insur
ance carrier will be liable for malpractice claims to the 
same extent if the professional had lived. 

Stay of Judicial Proceedings 

The amendments also expanded until June 30, 1991, 
the opportunity for service members to stay judicial pro
ceedings in which they are plaintiffs or defendants.191 
Unlike the section 521 stay,’= this new provision does 
not require a showing of material effect. Instead, a stay is 
appropriate when: (1) requested by someone on active 
duty or someone representing an active duty service 
member; and (2) the service member is serving outside 
the state in which the action is located. If these require
ments are met, the court must stay the action at any stage 
before final judgment. 

This provision has limited duration. Any stay entered 
will remain effective only until June 30, 1991. Addi
tionally, the provision does not remedy the ongoing prob
lem of inadvertently providing pers~naljurisdiction when 
requesting a stay. 

Exercise of Rights Under Act Not to Affect 
Certain Future Financial Transactions 

This is another new section in article I of the SSCRA 
and likely will be codified at section 518.193 It prohibits 
retaliatory action against individuals who invoke the 
SSCRA.Under this amendment, an application under the 
provisions of the SSCRA for a stay; postponement; or 
suspension of any tax, fine, penalty, insurance premium, 
or other civil obligation or liability cannot be the basis 
for certain actions.lw Specifically, lenders cannot con
clude that because a service member used such a provi
sion of the SSCRA, the service member necessarily must 
be unable to meet the affected obligation or liability. 

With respect to credit transactions between service 
members and creditors, creditors cannot respond by deny
ing or revoking credit, changing the terms of an existing 
credit arrangement, refusing to grant credit in the terms 
requested, or submitting adverse credit reports 40 credit 
reporting agencies. If a service member is dealing with an 
insurer, the insurer cannot respond by refusing to insure 
the service member. 

ImUnder 50 U.S.C. App. 521. the court must enter a stay unless military service materially is not affecting a service member’a ability to defend or 
prosecute an actioh 

1 m s s a  Amendments of 1991 8 7. 
IWld.(emphasis added). 
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This amendment should be broad enough to apply to 
the service member’s exercising rights under section 526, 
which limits interest to six percent, because section 526 
arguably suspends the obligation to pay interest in excess 
of six percent. 

Technical Amendments to SSCRA of 1940 
These amendments make no substantive changes, but 

clarify areas of confusion and uncertainty in the 
SSCRA.195 Included is language making clear that mem
bers of the Air Force receive coverage. The technical 
amendments also substitute “reserve component of the 
Armed Forces” for “enlisted reserve corps” in section 
516 and thereby extend protections under articles I, 11, 
and III to’all Reserve component service members upon 
their receiving orders to active duty. Upon reporting for 
active duty, these persons are then eligible for all SSCRA 
protections. Major Pottorff. 

Family Law Notes 

Army Amends Gui&nce on Implementing 
DepaHment of Defense Directive 5525.9 

Department of Defense (DOD) Directive 5525.9 
requires the Army to cooperate with courts, as well as 
federal, state, and local officials, in enforcing certain 
court orders. These orders include child custody and sup
port orders against soldiers, DOD civilian employees, and 
accompanying family members located overseas.’% The 
orders also encompass situations in which the subject of 
the order has “been charged with, or convicted of, a fel
ony.”lm On November 8, 1990, the Army issued its pol
icy implementing DOD Directive 5525.9.198 Concern 
over flaws in the policy, however, caused the Army to 
issue amendments to the policy on January 4, 1991.199 

The amendments make two particularly significant 
changes to the original policy. First, the amendments 
clarify that only soldiers can be returned forcibly to the 
United States upon the reqwt  of a civilian court.2Q’JSec
ond, the amendments require that all actions “whether to 
invoke the DOD Directive or not, must be reported 
promptly to ASD (FM&P) and General Counsel, Depart
ment of Defense.”rnl 

The by's amended policy for implementing DOD 
Directive 5525.9 will be published as part of ~ r m yReg
dation 600-8-15. The new regulation was in final draft as 

l‘ld. 8 9. 

l%See 32 C.F.R. pt. 146 (1990). 


of 1 March 1991, and is expected to be published soon. 
Major Connor. 

State-by-State Analysis of the Divisibility I Pof Military Retired Pay 
’ Revised 26 March 1991 

On 30 May 1989, the United States Supreme Court 
announced its decision in Mansell v. Manse11.202 In Man
sell the Court ruled that states cannot divide the value of 
Department of Veterans’ Affak disability benefits that 
are received in lieu of military retired pay. The Court’s 
decision also strongly suggests that states are limited to 
dividing disposable tetired pay,203 and that they have no 
authority to divide the gross amount of m i l i v  retired 
pay. When using the following materials, practitioners 
must remember that Mansell overruled case law in a 
number of states. 

Alabama 

Not divisible as marital property. Tinsley v. Timley, 431 
So. 2d 1304, 1307 (Ala. Civ. App. 1983) (military pay is 
not divisible as marital property) (citing Pedigo v. Ped
igo, 413 So. 2d 1154 (Ala. Civ. App. 1981)); Kabaci v. 
Kabaci, 373 So. 2d 1144 (Ala. Civ. App. 1979). But see 
Underwood v. Underwood, 491 So. 2d 242 (Ala. Civ.’ 
App. 1986) (wife awarded alimony from husband’s mili
tary disability retired pay); Phillips v. Phillips, 489 So. 2d 
592 (Ala. Civ. App. 1986) (wife awarded 50% of hus
band’s gross military pay as alimony). 

(-

Alaska 

Divisible. Chase v. C h e ,  662 P.2d 944 (Alaska 1983) 
(overruling Cose v. Cose, 592 P.2d 1230 (Alaska 1979), 
cerr. denied, 453 U.S. 922 (1982)). Nonvested retirement 
benefits are divisible. Laing v. k i n g ,  741 P.2d 649 
(Alaska 1987). See also Morlan v. Morlan, 720 P.2d 497 
(Alaska 1986) In Morlan the trial court ordered a civilian 
employee to retire to ensure the spouse received her share 
of a pension. The pension would be suspended if the 
employee continued working. On appeal, the court held 
that the employee should have been given the option of 
continuing to work and periodically paying the spouse the 
S U ~ Sshe would have received from the retired pay. IJI 
reaching this result, the court cited the California 
Gillmore decision. 

lwr*[A]criminal offense that is punishable by incarceration for more than 1 year, regardless of the sentence that is imposed for commission of that 
offense.” Id. 8 146.3. 
19855Fed. Reg. 47042 (1990) (tobe codified at 32 C.F.R.Part 589); see also TJAOSA Practice Note, A m y  Irnpkmentdon of Department of Defense 
Dlrecrlve 5525.9, The Army Lawyer, Feb. 1991, at 94. 
‘-56 Fed. Reg. 370 (1991). 
mid. rl 371 (to be codified at 32 C.F.R 8 589.w)). 
ml&f.(to be codified at 32 C.F.R. 8 589@)(6)). P 

m490 U.S. 581 (1989). 
=See 10 U.S.C. 8 ISOS(a)(4) (1988). 
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Arizona 
Divisible. DeGryse v. DeGryse, 135 Ariz. 335, 661 P.2d 
185 (Ariz. 1983); @all v. Superior Court of Arizona, 
143 Ariz. 240, 693 P.2d 895 (Ariz. 1984); Van Loan v. 
Van b a n ,  116 Ariz. 272, 569 P.2d 214 (1977) (a non
vested military pension is dmmunity property). A civil
ian retirement plan case,Koelsch v. Koelsch, ‘ 148 Ariz. 
176, 713 P.2d 1234 (Ariz. 1986), held that if the 
employee is not eligible to tetire at the time of the dis
solution, the court must order that the spouse begin 
receiving the awarded share of retired pay when the 
emplsyee becomes eligible tb retire, whether or not he or 
she does retire at that point. 

Arkansas 


Divisible. Young v. Young, 288 Ark. 33,701 S.W.2d 369 
(1986). Bur see Durham v. Durham, 289 Ark 3, 708 
S.W.2d 618 (1986) (military retired pay not divisible 
where the member had not sewed 20 years at the time of 
the divorce, and therefore the military pension had not 
“vested“). 

California 

Divisible. In re Fithhn, 10 Cal. 3d 592, 517 P.2d 449, 
111 Cal. Rptr. 369 (1974); In re Hopkins, 142 Cal. App. 
3d 350, 191 Cal. Rptr. 70 (1983). A non-resident seMce 
member did not waive his right under the Uniformed 
Services Former Spouses Protection Act (USFSPA) to 
object to California’s jurisdiction over his military pen
sion by consenting to the court’s jurisdiction over other 
marital and property issues. ncker v. nckzr, 17 Fam. L. 
Rep. (BNA) 1173 (Cal. Ct. App. Jan 15, 1991). Non
vested pensions are divisible. In re Brown, 15 Cal. 3d 
838,544 P.2d 561, 126 Cal. Rptr. 633 (1976). In re Man
sell, 265 Cal. Rptr. 227 (Cal. App. 1989) (on remand 
from Mumell v. Mansell, 490 U.S.581 (1989)). In Man
sell, the court held that gross retired pay was divisible 
because it was based on a stipulated property settlement 
to which res judicata had attached. Id. State law has held 
that military disability retired pay is divisible to the 
extent it replaces what the retiree would have received as 
longevity retired pay. In re Mustropaolo, 166 Cal. App. 
3d 953, 213 Cal. Rptr. 26 (1985); In re Mueller, 70 Cal. 
App. 3d 66, 137 Cal. Rptr. 129 (1977). The Mansell case, 
however, raises doubt about the continued validity of this 
proposition. If the member is not retired at the time of the 
dissolution, the spouse can elect to begin receiving the 
awarded share of “retired pay” when the member 
becomes eligible to retire, or anytime thereafter, even if 
the member remains on active duty. In re Luciano, 104 
Cal.App. 3d 956, 164 Cal. Rptr. 93 (1980);see also In re 
Gillmore, 29 Cal. 3d 418,629 P.2d 1, 174 Cal. Rptr. 493 
(1981) (same principle applied to a civilian pension plan). 

Colorado 
Divisible. GdO V. G a b ,  752 P.2d 47 (ColO. 1988) (Ves

dliW retired Pay is marital PrOPeW); see also In re 

Grubb, 745 P.2d 661 (Colo. 1987) (vested but unmatured 
civilian retirement benefits are marital propew). Grubb 
expressly overruled any contrary language in Ellis v. 
Ellis, 191 Colo. 317, 552 P.2d 506 (1976). See In re 
Nelson, 746 P.2d 1346 (Colo. 1987) (applying Ghbb in a 
case involving vested contingent pension benefits when 
contingency was that the employee must survive to retire
ment age). The Gallo decision &ill not be applied re
actively, however. In re Wolford,709 P.2d 454 (Colo. Ct. 
App. 1989). Note that notwithstanding language in the 
case law, some practitioners in Colorado Springs have 
reported that local judges di4ide military retired pay, or 
reserve jurisdiction on the issue, even if the member has 
not sewed for twenty years at the time of the divorce. 

Connecticut 

Probably divisible. Conn. Gen. Stat. 8 46b-81 (1986) 
(giving courts broad power to divide property). See 
Thompson v. Thompson, 183 Conn. 96, 438 A.2d 839 
(1981) (nonvested civilian pension is divisible). 

Delaware 

Divisible. Smith v. Smith, 458 A.2d 711 (Del. Fam. Ct. 
1983). Nonvested pensions are divisible; Donald RR v. 
Barbara S.R, 454 A.2d 1295 (Del. Sup. Ct. 1982). 

District of Columbia 

Probably divisible. See Barbour v. Barbour, 464 A.2d 
915 @.C. 1983) (vested but unmatured civil service pen
sion held divisible; dicta suggests that nonvested pen
sions also are divisible). 

Florida 

Divisible. As of October 1, 1988, all vested and non
vested pension plans are treated a s  marital property to the 
extent that they are accrued during the marriage. Fla. 
Stat. Q 61.075(3)(a)4 (1988); see also 1988 Fla. Sess. 
Law Sew. 342, at Q 3(1). These legislative changes 
appear to overrule the prior limitation in Pustore v. Pus
tore, 497 So. 2d 635 (Fla. 1986) (only vested military 
retired pay can be divided). 

Georgia 

Probably divisible. Cf.Courrney v. Courtney, 256 Ga. 97, 
344 S.E.2d 421 (1986) (nonvested civilian pensions are 
divisible); Stumpf v. Stumpf, 249 Ga. 759,294 S.E.2d 488 
(1982) (military retired pay may be considered in 
establishing alimony obligations); Holler v. Holler, 257 
Ga. 27, 354 S.E.2d 140 (1987). In Holler the court, citing 
Stltmpf and Courtney, “[a]ssum[ed] that vested and non
vested military retirement benefits acquired during the 
marriage are now marital property subject to equitable 
division.” Id. The court then decided that military retired 
pay could not be divided retroactively if it was not sub
ject to division at the time of the divorce. Id. 
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Hawaii 

Divisible. Wnson v. Limon, 1 Haw. App. 275  618-P.2d 
748 (1981); Cussidby v. Cussidby, 716 P.2d 1133 (Haw. 
1986). In Wallace v. Wallace, 5 Haw. App. 55, 677 P.2d 
966 (1984), the ,court ordered an employee of the Public 
Health Service, which k covered by the USFSPA, to pay 
a share of retired pay upon reaching retirement age, 
whether or not he retires at that point. He argued that the 
ruling amounted to an order to retire, violating 10 U.S.C. 
section 1408(c)(3), but the court affirmed the order. In 
Jones v. Jones, 780 P.2d 581 (Haw. Ct. App. 1989), the 
court ruied that Mansell’s limitation on dividing Vet
erans’ Administration (VA) benefits cannot be circum
vented by awarding an offsetting interest in other 
property. It also held that Mamell applies to military dis
ability retired pay, as well a s  to VA benefits. Id. 

Idaho 

Divisible. Ramseyzv.Ramsey, 96 Idaho 672, 533 P.2d 53 
(1975) (reinstated by Griggs v. Griggs, 197 Idaho 123, 
686 P.2d 68 (1984)). Courts cannot circumvent Mansell’s 
limitation on dividing VA benefits by using an offset 
against other property. Bewley v. Bewley, 780 P.2d 596 
(Idaho Ct. App. 1989). 

Illinois 

Divisible. In re Dooley, 137 Ill. App. 3d 407,484 N.E.2d 
894 (1985); In re Korper, 131 Ill. App. 3d 753, 475 
N.E.2d 1333 (1985). Korper points out that under Illinois 
law a pension is marital property even if it is not vested. 
In Korper the member had not yet retired and he objected 
to the spouse getting the cash-out value of her interest in 
retired pay, He argued that the USFSPA allowed division 
only of “disposable retired pay” and that state courts 
therefore are preempted from awarding the spouse any
thing before retirement. The court rejected this argument, 
thereby raising the unaddressed question whether a 
spouse could be awarded a share of “retired” pay at the 
time the member becomes eligible for retirement-even 
if he or she does not retire at that point. See in re 
Luciano, 104 Cal. App. 3d 956, 164 Cal. Rptr. 93 (1980) 
(applying such a rule); see also Ill. Stat. Ann. ch. 40, 
para. 510.1 (Smith-Hurd Supp. 1988) (allowing modifica
tion of agreements and judgments that became final 
between 25 June 1981, and 1 Febwry 1983, unless the 
party opposing modification shows that the original dis
position of military retired pay was appropriate). 

Indiana 

Divisible. Indiana Code 8 31-1-11.5-2(d)(3) (1987) 
(amended in 1985 to provide that “property” for marital 
dissolution purposes includes, inter alia, “[tlhe right to 
receive disposable retired pay, as defined in 10 U.S.C. 
0 1408(a), acquired during the marriage, that is or may be 
payable after the dissolution of the marriage“). The right 
to receive retired pay must be vested as of the date the 

divorce petition for the spouse to be entitled to a share. 

Kirkman v. Kirkman, 555 N.E.2d 1293 (Ind. 1990). 

Courts; however, should consider the nonvested military 

retired benefits in“adjudging a just and reasonabIe &vi-{ 

sion of property. In re Bkkel, 533 y.E.2d 593 (Ind. Ct. ‘/h 


App. 1989); Authur v. Arthur, 519 N.E.2d 230 (Ind. Ct.+ 

App. 1988) (Second District ruled that Indiana Code 

8 31-1-11.5-2(d)(3) cannot be applied retroFctively 

allow division of military retired pay in a case filed 

before the law’s effective date, which was 1 September 

1985). But see Sable v. Sable, 506 N.E.2d 495 (Ind. Ct. 

App. 1987) (Third District ruled 4that Indian Cod; 

8 31-1-1 1.5-2(d)(3) can be applied retroactively). 


Iowa 

Divisible.”Inre Howell, 434 N.W.2d 629 (Iowa 1989). 
The member already had retired in this-case,but the deci
sion may be broad enough to encompass nonvested 
retired pay as well. The court also ruled that disability 
payments from the VA, paid in lieu of a ’portionof mili
tary retired pay, are not marital property. Finally, the 
court apparently intended to award the spouse a percent
age of gross military retired pay, but it actually 
“direct[ed] that 30.5% of [the husband’s] disposable 
retired pay, except disability benefjts, &,assigned, Fo [the 
wife] in accordance with section 1408 of Title 10 of the 
United States Code.’’ (emphasis added). id. Mansell may 
have overruled the court’s holding that it has authority to 
divide gross retired pay. 

/F 

Kansas 

Divisible. Kan.Stat. Ann. 8 23-201(b) (1987), (effective 
July 1, 1987, vested and nonvested military pensiok are 
now marital property); i n  re Harrison, 13 Kan. App. 2d 
313, 769 P.2d 678 (1989) (applying the statute and hold
ing that it overruled the previous case law that prohibited 
division of military retired pay). 

’ .  
Kentucky 

‘ I  1 

Divisible. Jones v. Jones, 680 S.W.2d 921 (Ky. 1984); 
Poe v. Poe, 711 S.W.2d 849 (Ky. Ct. App. 1986) (mili
tary retirement benefits are marital property even before 
they “vest”); see Kentucky H.R. 680 (amending Ky. 
Rev. Stat. Ann. 0 403.190 (Michie/Bobbs-Memll 1986), 
which expressly defines marital property to include 
retirement benefits). 

Louisiana 
Divisible. Swope v. Mitchell, 324 So. 2d 461 (La.’1975); 

Little v. Little, 513 So. 2d 464 (La. Ct. App. 1987) 

vested and unmatured military retired’payis marital 

erty); Jeff v. Jett, 449 So. 2d 557 (La. Ct. App. 1984); 

Rohring v. Rohring, 441 So. 2d 485 (La.Ct.App. 1983); 

see also Campbell v. Campbell, 434 So.2d 1339 (Ct. App. 

La. 1985) (a court can award a spouse a share’of dispos

able retired pay-not gross retired pay-and divide VA 
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disability benefits paid in lieu of military retired pay). 
This approach conforms to the dicta in the Mansell con
cerning divisibility of gross retired pay. 

ms 

Maine 

Divisible. h n t  v. Lunt, 522 A.2d 1317 (Me. 1987). See 
also Me. Rev. Stat. Ann. tit. 19, 8 22-A(6) (1989) 
(providing that the parties become tenants-in-common 
regarding property that a court fails to divide or to set 
a*). 

Maryland 

Divisible. Nissm v. Nissm, 60 Md. App. 368,483 A.2d 97 
(1984) (applying Md. Fam. Law Code Ann. Q 8-203(b), 
which provides that military pensions are to be treated the 
same as other pension benefits). Such benefits are marital 
property under Maryland law. See Deering v. Deering, 
292 Md. 115, 437 A.2d 883 (1981); see also Ohm v. 
Ohm, 49 Md. App. 392, 431 A.2d 1371 (1981) (non
vested pensions are divisible). “Window decrees” that 
are silent on division of retired pay cannot be reopened 
simply on the basis that Congress subsequently enacted 
the USFSPA. Andresen v. Andresen, 317 Md. 380, 564 
A.2d 399 (1989). 

Massachusetts 

Divisible. Andrews v. Andrews, 27 Mass. App. 759, 543 
N.E.2d 31 (1989). In Andrews the spouse was awarded 
alimony from military retired pay and she appealed, seek
ing a property interest in the pension. The trial court’s 
ruling was upheld, but the appellate court noted that “the 
judge could have assigned a portion of the pension to the 
wife” a s  property. Id. 

Michigan 

Divisible. Keen v. Keen, 160 Mich. App. 314, 407 
N.W.2d 643 (1987); Giesen v. Giesen, 140 Mich. App. 
335, 364 N.W.2d 327 (1985); McGinn v. McGinn, 126 
Mich. App. 689, 337 N.W.2d 632 (1983); Chisnell v. 
Chismll, 82 Mich. App. 699, 267 N.W.2d 155 (1978); 
see also Boyd v. Boyd, 116 Mich. App. 774,323 N.W.2d 
553 (1982) (only vested pensions are divisible). 

Minnesota 

Divisible. Deliduh v. Deliduh, 347 N.W.2d 52 (Minn. 
Ct. App. 1984). This case also holds that a court may 
award a spouse a share of grass retired pay. That portion 
of the decision may have been overruled by Mansell. See 
also Janssen v. Janssen,’331 N.W.2d 752 (Minn. 1983) 
(nonvested pensions are divisible). 

T”i Mississippi 

Divisible. Powers v. Powers, 465 So. 2d 1036 (Miss. 
1985). 

Missouri 

Divisible. Only disposable retired pay is divisible. Moon 
v. Moon, 795 S.W.2d 511 (Mo. Ct. App. 1990). Fairchild 
v. Fairchild, 747 S.W.2d 641 (Mo. Ct. App. 1988) (non
vested and nonmatured military retired pay are marital 
property); Coates v. Coates, 650 S.W.2d 307 (Mo. Ct. 
App. 1983). 

Montana 

Divisible. In re Marriage of Kecskes, 210 Mont. 479,683 
P.2d 478 (1984); In re Miller, 37 Mont. 556, 609 P.2d 
1185 (1980), vacated and remanded sub. nom. Miller v. 
Miller, 453 U.S. 918 (1981). 

Nebraska 

Divisible. Taylor v. Taylor, 348 N.W.2d 887 (Neb. 1984); 
Neb. Rev. Stat. Q 42-366 (1989) (pensionsand retirement 
plans are part of the marital estate). 

Nevada 

Probably divisible. Tomlinson v. Tomlinson, 729 P.2d 
1303 (Nev. 1986) (speaking approvingly of the USFSPA 
in dicta, but declining to divide retired pay in this case 
because it involved a final decree from another state). 
Tomlinson was legislatively reversed by the Nevada For
mer Military Spouses Protection Act (NFMSPA), Nev. 
Rev. Stat. Q 125.161 (1987) (military retired pay can be 
partitioned even if the decree is silent on division and 
even if it is foreign). The NFMSPA has been repealed, 
however, effective March 20, 1989. See Nevada S . l l ,  
1989 Nev. Stat. 34. The Nevada Supreme Court subse
quently has ruled that the doctrine of res judicata ban 
partitioning military retired pay when “the property set
tlement has become a judgment of the court.” See Taylor 
v. Taylor, 775 P.2d 703 (Nev. 1989). Nonvested pensions 
are community property. Gemma v. Gemma, 778 P.2d 
429 (Nev. 1989). The spouse has the right to elect to 
receive his or her share when the employee spouse 
becomes retirement eligible, whether or not retirement 
occurs at that point. Id. 

New Hampshire 

Divisible. N.H. Rev. Stat. Ann. Q 458:16-a (1987) (effec
tive Jan 1, 1988): 

Property shall include all tangible and intangible 
property and assets ... belonging to either or both 
parties, whether title to the property is held in the 
name of either or both parties. Intangible property 
includes ...employment benefits, [and] vested and 
non-vested pensions or other retirement plans... . 
IT]he court may order an equitable division of 
property between the parties. The court shall pre
sume that an equal division is an equitable 
distribution. 
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This provision was relied on by the New Hampshire 
Supreme Court in Blunchurd v. Blunchard, 578 A.2d 339 
(N.H.1990), when it overruled Baker v. Bukzr, 120 N.H. 
645,421 A.2d 998 (1980) (military retired pay not divis
ible as marital property, but it may be considered "as a 
relevant factor in making equitable support orders and 
property distributions"). 

New Jersey 

Divisible. Custiglioni v. Castiglioni, 192 N.J. Super. 594, 
471 A.2d 809 (N.J. 1984); Whicfield v. Whitfield, 222 N.J. 
Super. 36,535 A.2d 986 (N.J. Super. Ct. App. Div. 1987) 
(nonvested military retired pay is marital property); 
Kruger v. Kruger, 139 N.J. Super. 413, 354 A.2d 340 
(N.J. Super. Ct. App. Div. 1976), ufd, 73 N.J. 464, 375 
A.2d 659 (1977). Post-divorce cost-of-living raises are 
divisible. See Moore v. Moore, 553 A.2d 20 (N.J. 1989) 
(police pension). 

New Mexico 

Divisible. Walentowski v. Wulentowski, 100 N.M. 484, 
672 P.2d 657 (N.M. 1983); Stroshine v. Stroshine, 98 
N.M. 742, 652 P.2d 1193 (N.M. 1982); LeClert v. 
LeClerf, 80 N.M. 235, 453 P.2d 755 (1969); see ulso 
White v. White, 105 N.M. 800,734 P.2d 1283 (N.M. Ct. 
App. 1987) (a court can award a spouse a share of gross 
retired pay). MunreU may have overruled thisdecision. In 
Muttox v. Muttox, 105 N.M. 479,734 P.2d 259 (N.M.Ct. 
App. 1987), a case involving two civilians, the court cited 
the California Gillmore case approvingly, suggesting that 
a court can order a member to begin paying the spouse 
his or her share when the member becomes eligible to 
retire, even if the member elects to remain in active duty. 

New York 
Divisible. Pensions in general are divisible; Mujauskus v. 
Mujauskus, 61 N.Y.2d 481,463 N.E.2d 15,474 N.Y.S.2d 
699 (1984). Most lower courts hold that nonvested pen
sions are divisible. See, e.g., Dumiuno v. Damiano, 94 
A.D.2d 132, 463 N.Y.S.2d 477 (N.Y. App. Div. 1983). 
Case law seems to treat military retired pay as subject to 
division. See, e.g., Lydick v. Lydick, 130 A.D.2d 915,516 
N.Y.S.2d 326 (N.Y. App. Div. 1987); Gunnon v. Gunnon, 
116 A.D.2d 1030, 498 N.Y.S.2d 647 (N.Y. App. Div. 
1986). Disability payments are separate property as a 
matter of law, but a disability pension is marital property 
to the extent it reflects deferred compensation. See West 
v. West, 101 A.D.2d 834, 475 N.Y.S.2d 493 (N.Y. App. 
Div. 1984). In McDermott v. McDermott, 414 N.Y.S.2d 
221,225 (N.Y. Sup. Ct. 1984), a civilian case, the court 
ruled that it can "limit the employee spouse's choice of 
pension options or designation of beneficiary where nec
essary, to preserve the non-employee spouse's interest." 
McDermott suggests that New York courts can order a 
member to elect survivor benefits plan protection for a 
former spouse. 

North Carolina 

Divisible. N.C. Gen. Stat. 5 50-20(b) (1988), expressly 
declares vested military pensions to be marital property. 
In Seifert v. Seifert, 82 N.C. App. 329, 346 S.E.2d 504 
(1986), a f d  on other grounds, 319 N.C. 367,354 S.E.2d 
506 (1987), the court suggested that vesting occurs when 
officers serve for twenty years, but not until enlisted per
sonnel serve for thirty years. In Milam v. Milam, 92 N.C. 
App. 105, 373 S.E.2d 459 (1988), however, the court 
ruled that a warrant officer's retired pay had "vested" 
when he reached the eighteen-year "lock-in" point. See 
also Lewis v. Lewis, 83 N.C. App. 438, 350 S.E.2d 587 
(1986) (a court can award a spouse a share of gross 
retired pay, but because of the wording of the state stat
ute, the amount cannot exceed 50% of the retiree's dis
posable retired pay). Mumell may have overruled the 
Lewis court's decision in part. 

North Dakota 

Divisible. Delorey v, Delorey, 357 N.W.2d 488 (N.D. 
1984); see also Morales v. Morales, 402 N.W.2d 322 
(N.D.1987) (equitable factors can be considered in divid
ing military retired pay; therefore, 17.5% award to 17
year spouse is affirmed); Bullock v. Bullock, 354 N.W.2d 
904 (N.D. 1984) (a court can award a spouse a share of 
gross retired pay). Mansell may have overruled Bullock. 

Ohio 

Divisible. Anderson v. Anderson, 468 N.E.2d 784, 13 
Ohio App. 3d 194 (1984); see also Lemon v. Lemon, 42 
Ohio App. 3d 142, 537 N.E.2d 246 (1988) (nonvested 
pensions are divisible as marital property). 

Oklahoma 

Divisible. Stokes v. Stokes, 738 P.2d 1346 (Okla. 1987) 
(based on a statute that became effective on 1 June 1987). 
"he state Attorney General had earlier opined that mili
tary retired pay was divisible, based on the prior law. 

Oregon 

Divisible. In re Manners, 68 Or. App. 896, 683 P.2d 134 
(1984); In re Vinron, 48 Or. App. 283, 616 P.2d 1180 
(1980); see ulso In re Richardson, 307 Or. 370,769 P.2d 
179 (1989) (nonvested pension plans are marital prop
erty). The date of separation is the date used for classi
fication a s  marital property. 

Pennsylvania 

Divisible. Mujor v. Major, 359 Pa. Super. 344, 518 A.2d 
1267 (1986) (nonvested military retired pay is marital 
Property). 

Puerto Rico 
Not divisible as marital property. Deluccu v. Colon, No. 
87-JTS-104 (P.R.Sept. 25, 1987). This case overruled 

,r 
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Torres-Reyes v. Robles-Estrudu, 115 P.R. Dec. 765 
(1984), which had held that military retired pay is divis
ible. Pensions, however, may be considered in setting 
child support and alimony obligations. 

, I 

Rhode Island 

Probably divisible. R.I. Pub. Laws Q 15-5-16.1 (1988) 
gives courts very broad powers over the parties' property 
to effect an equitable distribution. ' 

South Carolina 

Divisible. Martin v. Murtin, 373 S.E.2d 706 (S.C. Ct. 
App. 1988) (vested military retirement benefits are mari
tal property). Martin also held that present cash value 
&termination can be based on gross pension value, as 
opposed to net pension value. Id. The case is based on a 
1987 amendment to state law. See S.C. Code Q 20-7-471 
(1987). But see Walker v. Walker,368 S.E.2d 89 (S.C. 
Ct. App. 1988). In Wulker the wife lived with parents 
during entire period of husband's Mval service. Because 
she made no homemaker contributions, the court deter
mined that she was not entitled to &y portion of the mili
tary retired pay. Id. 

South Dakota 

Divisible. Gibson v. Gibson, 437 N.W.2d 170 (S.D. 1989) 
(stating that military retired pay is divisible). In Gibson, 
the court specifically considered thk Reserve component 
retired pay of a member who had,served twenty years, 
but had not yet reached age six?. See id.; see also 
Rudigun v. Rudigan, 17 Fam. L. Rep. (BNA) 1202 (S.D. 
Sup. Ct. Jan. 23,1991) (husband m y t  share with ex-wife 
any increase in his retired benefits that results from his 
own, post divorce efforts); Huutulu v. Huutulu, 417 
N.W.2d 879 (S.D. 1987) (trial court awarded spouse42% 
of military retired pay, which was not challenged on 
appeal); Moller v. Moller, 356 N.W.2d 909 (S.D. 1984) 
(commenting approvingly on cases fromother states that 
recognize divisibility, but declining'to divide retired pay 
because a 1977 divorce decree w& not appealed until 
1983). See generully Caughron v. Caughron,418 N.W.2d 
791 (S.D. 1988) (the present cash value of a nonvested 
retirement benefit is marital prop&); Humen v. Hamen, 
273 N.W.2d 749 (S.D. 1979) (vested civilian pension is 
divisible); Stubbe v. Stubbe, 376 N.W.2d 807 (S.D. 1985) 
(civilian pension divisible). The Smbbe court observed 
that "this pension plan is vested in the sense that it can
not be unilaterally terminated by [the] employer, though 
actual receipt of benefits is contingent upon [the 
worker's] survival and no benefits will accrue to the 
estate prior to retirement." Id. 

P Tennessee 

Divisible. Tenn. Code Ann. Q 36-4-121@)(1) (1988), 
defines all vested pensions a s  marital property. No 

reported Tennessee cases specifically concern military 
pensions. 

Texas 

Divisible. Cameron v. Cameron, 641 S.W.2d 210 flex. 
1982); see also Grier v. Grier, 731 S.W.2d 936 flex. 
1987) (court can award a spouse a share of grass retired 
pay, but post-divorce pay increases constitute separate 
property). Munsell may have overruled Grier in part. 
Pensions need not be vested to be divisible. Ex parte Bur
son, 615 S.W.2d 192 flex. 1981), held that a court can
not divide VA disability benefits paid in ' lieu of military 
retired pay. This Nling is in accord with Munsell. 

Utah 

Divisible. Greenc v. Greene, 751 P.2d 827 (Utah Ct. 
App. 1988). This case clarifies that nonvested pensions 
can be divided under Utah law, and in dicta it suggests 
that only disposable retired pay is divisible-not gross 
retired pay. But see Mnrwell v. Maxwell, 796 P.2d 403 
(Utah App. 1990) (because of a stipulation between the 
parties, the court ordered a military retiree to pay his ex
wife one-half the amount deducted from his retired pay 
for taxes). 

Vermont 

Probably divisible. Vt. Stat. Ann., tit. 15, 0 751 (1988), 
provides: 

The court shall settle the rights of the parties to 
their property by ...equit[able] divi[sion]. All prop
erty owed by either or both parties, however and 
whenever acquired, shall be subject to the jurisdic
tion of the court. Title to the property ... shall be 
immaterial, except where equitable distribution can 
be made without disturbing separate property. 

Virginia 

Divisible. Va. Ann. Code Q 20-107.3 (1988), defmesmar
ital property to include all pensions, whether or not ves
ted. See also Mitchell v. Mitchell, 4 Va. App. 113, 355 
S.E.2d 18 (1987); Sawyer v. Sawyer, 1 Va. App. 75, 335 
S.E.2d 277 (Va. Ct. App. 1985) (these cases hold that 
military retired pay is subject to equitable division). 

Washington 

Divisible. Konzen v. Konzen, 103 Wash. 2d 470,693 P.2d 
97, cert. denied, 473 U.S.906 (1985); Wilder v. Wilder, 
85 Wash. 2d 364,534 P.2d 1355 (1975) (nonvested pen
sion held to be divisible); Payne v. Puyne, 82 Wash.2d 
573, 512 P.2d 736 (1973); In re Smith, 98 Wash. 2d 772, 
657 P.2d 1383 (1983). 

West Virginia 
Divisible. Butcher v. Butcher, 357 S.E.2d 226 (W.Va. 
1987) (vested and nonvested military retired pay is mari-
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tal property subject to equitable distribution, and a court 
can award a spouse a shareof gross retired pay). Mansell 
may have overruled Butcher in part. 

Wisconsin 
Divisible. Thorpe v. Thorpe, 123 Wis. 2d 424, 367 
N.W.2d 233 (Wis. Ct. App. 1985); Pfeil v. Pfeil, 115 
Wis. 2d 502, 341 N.W.2d 699 v i s .  Ct. App. 1983); see 
also Leighron v. Leighton, 81 Wis. 2d 620,261 N.W.2d 
457 (1978) (nonvested pension held to be divisible); 
Rodak v. Rodak, 150 Wis. 2d 624,442 N.W.2d 489 (WE. 
Ct. App. 1989) (portion of civilian pension that was 
earned before marriage is  included in marital property 
and subject to division). 

Wyoming 

Divisible. Parker v. Parker, 750 P.2d 1313 (Wyo. 1988) 
(nonvested military retired pay is marital property). 

Canal Zone 
Divisible. Bodenhorn v. Bodenhorn, 567 F.2d 629 (5th 
Cir.1976). 

Major Connor. 

Administrative and Civil Law Note 
Settlement of Watkins v. United States 

On January 26, 1991, settlement was reached in 
W~tRimv. United Stares.= Under the settlement, Perry 
Watkins received back pay and allowances, and was 
retired from the active Army in the pay grade of E 7  on 
February 1, 1991. He also received attorneys’ fees to 
cover the costs associated with pursuing his case. 

The settlement concluded ten years of litigation that 
stemmed from the Army’s refusing to reenlist Watkins 
because of his homosexuality. Department of Defense 
policy declares homosexuality incompatible with military 
service. 

The settlement also follows the Supreme Court’s 
November 5, 1990, decision not to review the Ninth Cir
cuit’s M banc ruling in the case. The Ninth Circuit held 
that the Army was equitably estopped from denying 
Watkins reenlistment based upon his homosexuality. The 

court found that prohibiting Watldns from reenlisting 
would be unfair because the Army, having knowledge of 
his homosexuality, previously had allowed him to reenl
ist. The court declined to address the constitutionality of 

<
the military’s homosexual exclusion policy, which has 
been thus far upheld. Major Battles and Major Moore. 

Contract Law Note ’ 

Changing Horses in Mid-Acquisition 

In a recent decision,Zm the United States Court of 
Appeals for the Eleventh Circuit held that a former 
Reserve officer’s mere presence on behalf of a contractor 
at a “status conference” violated the conflict of interest 
statute.= The status conference involved a contract on 
which the officer had worked while he was employed by 
the Air Force. 

Colonel Eugene Schaltenbrand was convicted under 
section 207(a) of title 18, United States Code (U.S.C.),zm 
which prohibits former government employees from rep
resenting private parties before the government on mat
ters in which they participated personally and 
substantially while employed by the government. Colonel 
Schaltenbrand also was convicted under 18 U.S.C. sec
tion 208(a),20* which prohibits government employees 
from working on projects in which they have a financial 
interest. 

In 1987, the United States Air Force was engaged in a ,F 
program to sell C-130 aircraft to friendly countries. Part 
of the program was to develop a system of maintenance 
and support for the aircraft ihrough a private defense con
tractor. Colonel Schaltenbrand, a Reserve officer, was 
activated numerous times to assist on the project and was 
assigned to work exclusively on the Air Force’s project 
with Mexico-the “Mexican Project.” Teledyne Brown 
Engineering (TBE), a defense contractor, had been 
selected by the Mexican government as the likely 
provider of support for the aircraft being sold to Mexico. 
After a meeting concerning the Mexican Project, during 
which TBE discussed its proposal, Schaltenbrand 
informed TBE’s vice president that he was interested in 
working for TBE after his duty with the Air Force ended. 
TBE suggested that Schaltenbrand fill out and submit an 

a 8 7 5  F.2d 699 (9th Cir. 1989) (en banc), em.  denled. 111  S. Ct. 384 (1991). 

=United States v. Schaltenbrand, 922 E2d 1565 (11th CU. 1991). 

-18 U.S.C. 8 207(a) (1988). 

=See Id. Section 207(a) provides, in pertinent part, that any person covered wbo, after his or her employment has ceased.knowingly acts ESan agent 
or attorney for, or ohenme represents, any other person (except the United States). in any formal or informal appearancebefore, or with the intent to‘ 

influence, make my oral or written munications on behalf of any other person to any department of the United States in which he or she has 
participated perso~Ilyand substantially while EO employed shall be guilty of a felony. 

F 
=See id. 208(a). Section 206(r) provides. in pertinent part. that m y  covered person who participates personally and nubstantially in I paticulm 
manuer, in which, to his or her knowledge. an organization with whom he or she is negotiating or has m y  m g e m e n t  concerning prospective 
employment has a financial interest, shall be guilty of Ifelony. 
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application, and that he discuss with the Air Force any 
potential conflicts of interest that might arise. While on 
an “inactive duty**status, Schaltenbrand submitted his 
application and discussed with TBE the possibility of 
employment. During his  discussion with TBE, 
Schaltenbrand informed the defense contractor that he 
would take a course in Spanish to meet the contractor’s 
qualifications. Several months later, and after 
Schaltenbrand had completed hi work on the Mexican 
Project, TBE offered Schaltenbrand the position that he 
had discussed earlier with TBE. 

I 

After being offered the position with TBE, 
Schaltenbrand sought legal advice from the Air Force 
Judge Advocate General (JAG) deputy counselors2~to 
determine whether any conflict of interest rules would 
prevent him from accepting the job with ,TBE.Prior to 
their meeting, Schaltenbrand filled out a “Legal Assis
tance Record” card that contained a privileged informa
tion statement. The deputy counselors explained that they 
represented the government. During their meeting with 
Schaltenbrand,the counselorsgave Schaltenbrand several 
printed materials covering the conflicts of interest statutes 
and regulations, and they answered general questions. 
When Schaltenbrand asked specific questions, however, 
the counselors informed him that their status as govern
ment representatives would not allow them to answer 
t h e  questions, and that he would have to retain his own 
counsel to answer the questions. 

Subsequently, Schaltenbrand, as a TBE employee, 
attended a “status conference” conceming the Mexican 
Project at an Air Force base. At the time of the con
ference, TBE still had not been awarded the contract on 
the project. Schaltenbrand’sonly purpose for being at the 
conference was to enable him to keep informed of project 
developments. Schaltenbrand’s presence at this con
ference was the basii for his conviction under 18 U.S.C. 
Sections 208(a) and 207(a). 

In addressing Schaltenbrand’schallenge of his convic
tion under section 208(a), the court noted that the only 
issue was whether Schaltenbrand’s conduct in obtaining 
his position with TBE constituted “negotiation”210 under 

the statute. Schaltenbrand argued that because TBE had 
not made him an offer until after he was finished with the 
Mexican Project-thereby showing no interest on its 
side-no negotiations took place. Schaltenbrand relied on 
the court’s decision in United States v. Hedges.211 In 
Hedges the court af fmed the district court’s definition 
of “negotiation”212 and found that negotiations had 
OccUrzBd when an employer offered a salary and the pro
spective employee countered with a higher salary. The 
court, however, found Schaltenbrand’s actions consistent 
with the definition a f f i e d  in Hedges. The court opined 
that to require a formal offer is to read the statute too 
narrowly. The whole purpose of “negotiation” is for 
each side to present its position to the other party in 
hopes that it can convince the other party to agree on a 
certain principle or idea. The court would not, however, 
adopt the district court’s definition of negotiation213 in 
the Schaltenbrand case. 

The court tuned to Schaltenbrand’s conviction under 
18 U.S.C.section 207(a), which prohibits former govern
ment employees from representing private parties before 
the government on matters in which they previously 
worked for the government. The fust issue the court had 
to address was whether Schaltenbrand had acted as an 
agent or attorney, or otherwise represented TBE at the 
status conference. Schaltenbrand argued that merely 
attending the conference as  a passive observer could not 
constitute acting as an agent or attorney; nor could it con
stitute otherwise representing the firm.The court rejected 
Schaltenbrand’s argument and found that even if he were 
not technically an agent of TBE, he “certainly ‘otherwise 
represented’ TBE.”  According to the court, 
Schaltenbrand’s mere presence, as a former Air Force 
officer,could have had some influence on his former col
leagues still acting on behalf of the government. More
over, the court noted that Schaltenbrand potentially could 
have used his inside information to assist the TBE 
spokesman. The court found this type of “side
switching.’ to be precisely the kind of conduct that can 
make the citizenry suspicious of its public officials and 
the type of appearance of impropriety the Ethics in Gov
ernment Act of 1978214 sought to avoid. 

-


=The deputy anmelors provide atmiads of d u c t  briefings for members of the Air Force inquiring about potential conflicts of interest. These 
attorneys .Is0serve as attorney-rdvisws under the Legal Assitance Program. 

~ ~ o - r l l eterm “negotiation” k not defined in thc rtahlte. 

211912F A  1397 (11th Cir. 1990); see Hahn, United States v. Hedges: Pirfalls in Counrcling Retireesfor Employmenr. The Army Lawyer. May 1991. 
at 16; Dorsey, Aguk, Mmphy, Janes. h e r o n  &Helm, 1990 Contract Law Developments-l%e Year in Review,The Army Lawyer. Feb. 1991, at 
75. 

212Tbcdistrict in Hedges‘defd “negotiations” .s“[a] communication between two parties with a view to reaching m ngreement. Negotiation 
connotes discussion d .dive htercst on both aides. Preliminary or exploratory talks do not constitute negotiation. Rather, to find negotiation. you 
must find that there was a proass of mbmission .ad consideration of offerors.” Hedges, 912 E2d at 1403 n3.  

*lJTbe district cuurt in Sch’renbronrl. while instructing the jury, orally defined “negotiation” as ‘*simplyto converse with somebody else, cay on a 
convusation about comething that you aOpe io do or intend to do.“ Schalrenbrand, 922 F.2d at 1570 n l .  

21“l‘hc Ethics in Oovenund Act of 1978 added **orotherwise repments” to the term “agent” and “attorney” in 18 U.S.C.8 207. See Ethics in 
aOvemment Act, Pub. L.No. 95-521, 92 Stat. 1824 (1978). 
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The next issue the court examined was whether 
Schaltenbtand’s attendance at the conference constituted 
a “formal or informal appearance” in connection with a 
contract or other particular matter. Schaltenbrand con
tended that the “particular matters” identified in 18 
U.S.C. section 207(a), at which a former government 
employee is prohibited from appearing, must involve 
some element of potential controversy-or at least poten
tial discretionary government action. The court noted that 
the contract at issue had not been finalized and that 
Schaltenbrand’s presence possibly could have influenced 
government officials to make concessions later-cones
sions they might not have made had they not known 
Schaltenbrand was on the TBE team. Again, the court 
noted that the purpose of the statute was to avoid the 
appearance of impropriety and that this purpose is frus
trated when a former government employee attends a 
meeting on behalf of a private contractor currently nego
tiating a contract with the government on matters in 
which the former employee had worked for the 
government. 

The last issue addressed by the court was whether the 
attorney-client privilege applied to Schaltenbtand’s dis
cussions with the deputy counselors. In determining the 
existence of privileged communications, the court looked 
to whether the client reasonably understood the con
ference to be confidential. Based on the totality of the 
facts the court found that the communications were priv
ileged; that Schaltenbrand came to the JAG office for 
legal advice; that he filled out a card that described 
Schaltenbrand as a client and described the attorneys as 
his lawyers; and, fmally, that he was provided some legal 
advice. The court rejected the government’s argument 

that a reasonable non-lawyer would understand the legal 
significance of speaking to a standards of conduct coun
selor-as opposed to an attomey-advisor-about matters 
deemed privileged on the government’s own form. 

n 

The Hedges and Schalrenbrund decisions clearly point 
out that government employees must avoid not only 
actual conflicts of interest, but also appeatances of con
flicts of interest. The significance of the Schulrenbrund 
decision is that the improper conduct was the mere atten
dance of a former government employee at a meeting 
concerning a procurement action on which the former 
officer had worked. 

As of January 1, 1991, 18 U.S.C. section 207(a) was 
redesignated as section 207(a)(l). Interestingly, the new 
provision deletes the phrase “agent or attorney for, or 
otherwise represented. ’ This deletion obviously elimi
nates any argument that the phrase “otherwise tepre
sented” is  limited to professional advocacy, as 
Schaltenbrand tried to argue. 

The Schaltenbrund case also supports the better prac
tice of making judge advocates in an administrative and 
civil law division the installation standardsof conduct or 
ethics advisors. This practice avoids any potential confu
sion about whom the attorney represents. Ethics coun
selors may expect more and more individuals to seek 
advice. The Office of Federal Procurement Policy Act 
Amendments of 1988,215 which had been suspended until 
December 1, 1990, authorize procurement officials and 
former procurement officials to request an ethics advisory zc 
opinion from an agency ethics official on whether spe
cific conduct, which has not yet occurred, would violate 
the law. Major Cameron. 

215See Pub. L.No. 101-189. 0 814. 103 Stat. 1495 (1989) (amending 41 U.S.C Q 423 (1988)). The law regulates the transfer of procurement 
information from government officials to contractors by prohibiting the disclosure of procurrment related information prior to contract award and 
restricting contractor employment of former government procurement personnel. 

Claims Report 

United States Army Claims Service 


Personnel Claims Note 

Clothing and Orher Items Being Won 
Claims for loss of, or damage to, clothing and other 

items being worn-such as jewelry, hearing aids, or 
eyeglasses-often present unique challenges to claims 
judge advocates. Some offices are misidentifying other 
types of losses as “CZ-Clothing and other items worn” 
losses in assigning Personnel Claims Management Pro
gram category codes, while other offices are paying 
clothing claims improperly. 

In losses, wgraph ‘ldg Of Army Reg
ulation 27-20, Legal Services: Claims (28 Feb. 1990) 

[hereinafter AR 27-20], states that the “clothing and 
items worn” category is limited to the loss of clothing 
and similar items while they ate actually being worn. 
Claims offices should not use the “CZ” code for claims 
involving lost laundry, lost duffle bags, or losses of 
clothing stored in unit supply moms and other authorized 
places. Instead, those losses should be categorized as 
b S z 9 8  oT “Q8B lasses. 

Moreover, claims offices should not use the “CZ” 
code in certain peculiar situations in which other category 
codes apply. Claims offices should consider claims for F 

loss of, or damage to, clothing and other items being 
w o ~incident to combat, lifesaving, and on-pt 
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benes under the provisions of paragraphs 11-4c(l), c(4), 
and h of AR 27-20, respectively. Combat and lifesaving 
losses should be characterized as “PZ” claims, while 
robberies should be considered as “RZ” claims. Sim
ilarly, claims offices should consider claims for damage 
to clothing being worn while the claimant is traveling on 
a Military Airlift Command flight under the provisions of 
AR 27-20, paragraph 11-4b(4), and categorize them as 
“FZ” claims. United States Army Claims Service 
(USARCS) cannot overemphasize the need for claims 
judge adv&tes b review category codes regularly and to 
ensure that they are accurate and consistent. 

Paragraph 114f of AR 27-20 auth& payment for 
the loss of, or damage to, clothing or other items being 
worn if two tests are met: (I) the loss mist have o c c d  
on a military installation or in the performance of mili
tary duty; and (2) the loss must have been caused by hur
ricane, fire, flood, or other unusual occurrence, or by 
theft or vandalism. 

Paragraph 2-29c(l) of Department of Army Pamphlet 
27-162, Legal Services: Claims (15 Dec. 1989) pereinaf
ter DA Pam 27-1621, defines an “installation” for pur
poses of the Personnel Claims Act. If a soldier is 
assigned to duty away from a typical military reservation, 
that soldier’s “‘installation” could be a single building, 
such as the Reserve officer Training Corps building on a 
university campus. Additionally, in defining “perform
ance of duty,” note that orgunized physical training, on 
or off the installation, is deemed to be performance of 
duty. 

Applying the second test-the requirement that any 
lossbe caused by “hurricane, frre, flood,or other unusual 
occurrence, or by theft or vandalism”-presents greater 
problems. Claims for loss of clothing being worn because 
of hurricane, fire, or flood are rare, although occasionally 
a soldier whose unit is deployed to fight a forest fire 
might have clothing burned. Most claims for theft of 
clothing and other items being worn are covered by the 
rules for on-post robbery, which preclude payment for 
pickpocketed items. See DA Pam 27-162, para. 2-31a. 
The real problem lies in determiniig whether a loss is 
due to an “unusual occurrence.” 

An “unusual occurrence” is defmed as an occurrence 
beyond the normal risks associated with day-bday living 
and working; it is not a reasonably foreseeable conse
quence of normal human activity. See AR 27-20, para. 
11-241). Many incidents that may not appear to be 
“common” are not unusual occurrences. As a rule, any 
loss that is a predictable result of the type of work the 
claimant is performing is not an unusual occuxrence
whether or not the claimant usually does that particular 
type of work 

Paragraphs 2-%(14)-(17) of DA Pam 27-162 outline 
policies in this area. For example, contamination of 
clothing by toxic chemicals is considered an unusual 

occurrence, even when the soldier or employee regularly 
works with these materials. 

Except under very peculiar circumstances, however, a 
soldier’s or civilian employee’s spilling on his or her 
clothing paint, battery acid, oil, or ink, with which he or 
she is working, is not an unusual occurrence. Similarly, a 
soldier’s or civilian employee’s snagging or tearing 
clothing on a rough edge of a desk, a fence, or a loose 
spring in a seat is not an unusual occurrence; nor is an 
injured victim’s having clothing cut away to have medi
cal treatment rendered. Any decision to pay a loss of this 
nature must be coordinated with USARCS and fully 
explained in the claim file. 

Similar rules apply to claims for eyeglasses. An 
employee’s having his or her glasses accidentally 
knocked off by a customer or a protruding box is not an 
unusual occurrence; nor is a soldier’s breaking his or her 
glasses while playing volleyball. Rather, these are normal 
hazards of day-to-day living and working. Claims person
nel should note in this context that although the soldier’s 
participation in a volleyball game for physical training 
would be considered “performance of duty,” to be pay
able, the loss still must result from an unusual 
occurrence. 

Claims for losses of jewelry and watches being worn 
are not often compensable. A soldier’s losing a ring or a 
watch during a field exercise or a parachute jump is no 
more unusual than the same soldier’s clothing beiig tom. 

In short, an occurrence is not an “unusual occurrence’’ 
unless the nature or the severity of the occurrence is 
extraordinary. Lightning striking a jogger is an example 
of an occurrence that is unusual by its very nature. W e  
a ceiling tile falling on a maintenance worker doing ceil
ing repairs would not be unusual, the entire ceiling col
lapsing would be. The severity of the latter makes it 
extraordinary. 

Claims personnel must understand the principles 
underlying “unusual occurrences’ and conscientiously 
apply the two tests when adjudicating claims for clothing 
and other items being worn. When claims are deemed to 
be the results of unusual occurrences, claims personnel 
also should consider whether the claimants possibly were 
negligent and they should record the basis for their deter
minations on the chronology sheets. Because of the 
uncertainties in this area and the potential for error, 
claims offices are encouraged to contact USARCS prior 
to paying these claims. Mr. Frezza. 

Affhnative Claims Note 

Using the DA Form 1667 as an 
mrmat ive  CIcrims Journal 

One of the problems the General Accounting office 
(OAO) identified in its report, Milirury Heulrh Cure: 
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Recovery of Medical Cosrsfrom Liable.ThirdParties Can 
Be Improved, OAO/NSIAD-90-49 (Apr. 1990), was a 
lack of affirmative claims internal controls. The OAO 
faulted The Judge Advocate aeneral’s Corps for not 
being able to identify what action was taken on all poten
tial medical care claims that military hospitals referred to 
claims offices. 

The automated Affirmative Claims Management Pro
gram fielded in October 1990 addresses some of the 
i n t e d  control problems identified by OAO and the next 
version of this program will include a small database for 
recording information on potential claims. Until then, the 
affmative claims journal remains a valuable manage
ment tool for the recovery judge advocate (RJA)to use in 
monitoring progress on a f f m t i v e  claims. Actually, it is 
an RIA’S only management tool for tracking potential 
affmative claims. 

A f f m t i v e  claims personnel must remember that they 
should not create a claims record in the automated 
database until they determine that sufficient information 
is available to make an assertion. See Users Manualfor 
the Revised Afirmative Claims Management Program 19 
(Sept. 1990). Accordingly, only potential claims investi
gated, but not asserted, will appear in the journal. 

Paragraph 15-la of AR 27-20 directs field claims 
offices to maintain the affumative claims journal using 
DA Form 1667, Claims Journal for (Personnel) (Torts) 
(Affirmative) Claims. The journal should ‘include both 
potential claims and asserted claims, but large offices 
may wish to keep separate joumals for potential claims 
and .asserted claims. To standardize use of the DA Form 
1667 85 an affrrmative claims journal, USARCS recom
mends entering the following data in the columns on the 
form. 

(a) In the “File Number” oplumn, enter a four-digit 
number For potential claims identified and logged. 
When the claim is asserted, also enter the actual 
claim number generated by the Affmative Claims 

‘ Management Program. 

(b) In the “Name and Address of Claimant” col
umn, for dl claims and potential claims, enter the 
name (and address, if desired) of the injured party, 
or the type of property damaged and the organiza
tion to which it belongs. On a potential medical 

. care claim, if a questionnaire was dispatched to the 
injured party, also enter the date of dispatch, This 
provides the RIA with a means of reviewing the 
action taken. 

(c) In the “Date Claim Received and Amount 
Claimed” column, enter the date you asserted a 
claim against the tortfeasor and the amount 
asserted. If you determine after investigation that 
you will not assert a potential claim, enter a slash in 
this column instead. 

. (d) The “Incident” and “Co-Claim or Master 
* 	 File” columns are self-explanatory. 

? . 

. 	(e) in the **w andoned’* column, enter 
the date an asserted claim was terminated for the 
convenience of the government. If you terminated 
the claim l k l l y  (without needing approval from an 
area claims off~ceor USARCS), also enter an “L.” 

’ 	 (f) In the “Date Denied” block, enter the date a 
medical care claim was waived. If you waived the 
claim l&lly, also enter an “L.” 

(g) In the “Date and Amount Apprgved” column, 
enter the date a claim was compromised and the 
amount compromised. If you compromised the 
claim locally, also enter an “L.” 

(h) Because computation of processing t h e  is not 
important to affirmative claims, use of the “Pro0  
essing Time” column is optional. 

(i) You may use the ‘Reconsideratio;l/Appeal’” 
columns to record information on attorney agree
ments or litigation, although this is also optional. 

0) In the “Affmative Claim Recovery” column, 
enter any amount recovered and the date the money 

1 was deposited. Maintain a suspense system to 
,ensure that money promised in settlement actually 

, 	 is received. If payment is received in installments, 
enter the date the first installment was deposited. 
For reporting purposes, consider a claim paid in 
installments “collected” on the date the first pay
ment is deposited. 

(k) Use the “Date Forwarded for Recovery/ 
Retirement” column to indicate that action is com
pleted on a claim. For example, if a claim was col
lected in full in one htallment-as in (j) above
or a potential claim was closed without a demand
as in (c) above-enter the date in this column to 
show readily that no further action is necessary. If a 
claim is recovered in installments, enter the date the 
last installment is recovered and the total amount 
deposited in thii column. 

At least monthly, WAS should review the affirmative 
claims journal to determine the status of affirmative 
claims in their offices. Mt. Frezza. 

, Management Note 

Designation of an Area Claims Offce 

Effective 13 February 1991,  the Commander, United 
Sta& Army Claims Service, Europe,designated the VII 
Corps Rear Headquarters and 56th Field Artillery Com
mand on Kelley Barracks, Stuttgart, Oermany, as an area 
claims office and granted claims settlement authority to 
it. Its office code will be E75. This office will process 

1

e 


-

sa MAY 1991 THE ARMY LerWYER DA PAM 27-50-221 

t 



reconsideration actions under chapter 11 of AR 27-20, Barracks, Munich, Augsburg, Heilbronn, and Vaihingen. 
appellate actions under chapter 3 of AR 27-20, and per- It also will pay claims adjudicated by the VII Corps spe
sonnel and tort claims beyond the monetary jurisdiction cial claims processing office in Saudi Arabia. Lieutenant 

r”.\ of the W Corps claims processing offices in Robinson Colonel Thomson. 

Labor and Employment Law Notes 
OTJAG Lobor ond Employment Ldw m c e ,  FOMCOM Staff Judge Advocate’s m c e ,  

and TJAGSA Administrative and Civil Low DivLrion 

Civilian Personnel Law 
Nonhandicapping Condition May Warrant Mitigation 

In what appears to be a continuing trend, the Merit 
Systems Protection Board (MSPB or Board) again has 
mitigated an agency removal action to a ninety-day sus
pension. L!Kelly v. Department of Health and Human 
Services, 46 M.S.P.R. 358 (1990), the Department of 
Health and Human Services (HHS)removed appellant for 
two instances of shoplifting. The agency relied on the 
appellant’s prior disciplinary record of a one-day suspen
sion and a reprimand-both for tardiness. The admin
istrativejudge (AJ)sustained the charged misconduct, but 
reversed the action after finding that appellant’s diag
nosed “atypical depression” substantially limited a 
major life activity by interfering with her availability for 
work and caused her to engage in the misconduct. 

The Board noted that the appellant’s psychiatrist never 
had testified that her depression limited any specific 
major life activities. The appellant, therefore, had failed 
to carry her burden of showing that she had a mental 
condition that substantially limited her ability to work or 
any other major life activity. The Board ruled that the 
&xiousness of the appellant’s off-duty misconduct did not 
outweigh the.facts that she had twenty-three years of sat
isfactory service and had rehabilitation potential. The 
Board also “considered” her mental condition in review
ing the appropriateness of the penalty. It found that a sus
pension would serve as an effective sanction and would 
deter future misconduct. 

Occupational Stress 
The MSPB has decided an appeal of a removal effected 

.by4FortSam Houston in 1985. The appellant, a classifica
tion specialist in the personnel office, had successfully 
challenged her 1982 removal for misconduct. The Army 
Director of Equal Employment Opportunity (EEO) had 
ruled that the removal was in retaliation for activity pro
tected by title VII and had ordered her reinstatement. He 
did not, however, order her requested relief of an assign
ment to Panama, where she previously had worked. 
While the appellant unsuccessfully challenged the denial 
of that relief before the Equal Employment Opportunity 
Commission and district court, the Army attempted to 
reinstate her. She never returned to work, however, con
tending that post traumatic stress disorder, which was 
caused by “occupational stress factors,” prevented her 
return. After she exhausted her sick leave, the Army 

placed her in an absent without leave (AWOL) status and 
eventually removed her. She initially challenged the 
removal through EEO procedures, alleging discrimination 
based on race, sex, age, national origin, marital status, 
and physical and mental handicaps, as well as reprisal. 
She later exercised her right to appeal to MSPB, when the 
agency had not issued a final decision on the complaint 
after 120 days. The AJ hitially dismissed the appeal as 
untimely, but the Board remanded for an adjudication of 
the merits. Cohen v. Department of the Army, 42 
M.S.P.R. 275 (1989). 

On remand, the AJ ruled that the appellant had not 
established that she was a “qualified handicapped per
son” because medical testimony established that the 
appellant was not immediately able to perform the duties 
of her position at another location. The AJ sustained the 
AWOL charges and the resulting removal. 

The Board denied the appellant’s petition for review 
but reopened the appeal. It reviewed the testimony of the 
two expert witnesses. The Army’s clinical psychologist 
had testified that the appellant permanently was incapaci
tated with respect to her duties at Fort Sam Houston, but 
that she could perform the duties of her position at 
another location. The MSPB stated that, based on the 
psychologist’s opinion, the appellant was not handi
capped. An impairment is not a handicap merely because 
it prevents an employee from meeting the demands of a 
particular job. Rather, “the impairment must foreclose 
generally the type of employment involved. ’ The 
appellant’s psychiatrist had stated that the appellant could 
not perform any civil service job for at least three to five 
years. Even then, she would be able to perform only at a 
diminished performance level and only after retraining. If 
it accepted that opinion, the Board noted, the appellant 
was handicapped. She was not “qualified,” however, 
because maintaining an employee on the rolls for three to 
five years on “the mere possibility that she might then be 
able to be retrained for a job other than the one she was 
previously performing’ would impose undue hardship on 
the Army. The Board concluded that, regardless of which 
expert it believed, the appellant had failed to establish a 
prima facie case of handicap discrimination. It accepted 
the AJ’s other rulings and sustained the removal. Cohen 
v. Department of the Army, 46 M.S.P.R. 369 (1990). 

Drug-Relaed Ofl-Duty Supervisory Misconduct 
In a potentially overlooked but important decision, the 

MSPB has ruled that off-duty drug-related misconduct 

I 

I 

I, 
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can establish nexus in a chapter 75 action. In Hawkins V. 
Department of Veterans Affairs, 46 M.S.P.R.484 (1990), 
a housekeeping aide foreman was demoted tohousekeep 
ing aid for “off duty misconduct unbecoming a govern
ment employee’ * -specifically, unlawful possession of 
marijuana and cocaine and unlawful possession of 
cocaine with intent to sell or deliver. The agency orig
inally had proposed removal, but decided on a demotion 
when the employee provided information concerning his 
drug abuse and rehabilitative treatment. The AJ found 
that the agency had not proven a nexus between the mis
conduct and the efficiency of the service. The Board 
reversed the initial decision and upheld the demotion, 
finding that the employee was in a position of trust and, 
“in light of his supervisory position, the appellant’s 
serious and felonious misconduct of possessing cocaine 
with the intent to sell it does bear a nexus to the effi
ciency of the service.” This decision might mark the 
beginning of including drug-related misconduct in the 
application of the nexus presumption in  certain 
“egregious circumstances.” CJ Hayes v. Department of 
Navy, 727 F.2d 1535 (Fed. Cir. 1984). As with murder or 
serious sex offense cases, labor counselors should argue 
this presumption, but not rely exclusively on it in prepar
ing the agency’s case. 

Employee and Agency Burdens of Roof 
in Whistleblower Cases 

In McDaid v. Department of Housing and Urban 
Development, 46 M.S.P.R. 416 (1990), the Board clar
ified the respective burdens of proof in an employee’s 
individual right of action (IRA) appeal. In an I U  appeal, 
the employee initially must prove by a preponderance of 
the evidence that a protected ,$isclosure described in 5 
U.S.C. section 2302(b)(8) was a “contributing factor” in 
the personnel action taken against him or her. In other 
words, the employee first must show that his whis
tleblowing activities, more likely than not, had something 
to do with management’s action. Then the agency must 
show by clear and convincing evidence-that is, “that 
measure or degree of proof which will produce in the 
mind of the trier of facts a firm belief or conviction as to 
the allegations sought to be established*’-that it would 
have taken the same personnel action, absent the pro
tected disclosure. In McDaid the Board found that the 
employee had made a protected disclosure, but that he 
failed to meet his initial burden because he could not 
show that the management official had actual or con
structive knowledge of the disclosure and because the act 
complained of was not within a period of time in which a 
reasonable person could conclude that the disclosure was 
a factor in the personnel action. 

Settlement Discussions Xmproper Consideration 
in Mitigation 

In Hosey v. United States Postal Service, 46 M.S.P.R. 
441 (1990), the MSPB reinstated the original agency 

penalty of removal. The Postal Service had removed the 
appellant for submitting two falsified doctors’ excuses 
with”theintent to deceive the agency. In selecting the 
penalty, management had considered appellant’s prior 
disciplinary record, which included two fourteenday sus
pensions, two seven-day suspensions, and a letter of 
warning for misconduct related to absences from work 
The AI reduced the penalty to a sixty-day suspension, 

h relying to some extent on recommendations from 
appellant’s supervisors that he be suspended rather than 
removed. The Board recognized that the supervisorS had 
signed the notice of proposed removal. The suspension 
“recommendation” actually had occurred during settle
ment negotiations. The Board found the AJ’s considera
tion of those statements to be improper. After considering 
the relatively short length of the appellant’s service, the 
significant history of prior discipline, and the seriousness 
of the offense, the Board agreed that the Postal Service 
properly had exercised its judgment in impadng the 
penalty of removal. 

Labor Law 

Converstz?ions with Union Representdive Are Privileged 

In United States Department of the Treasury, Customs 
Service, Washington, D.C., and National Treasury 
Employees Union, 38 F.L.R.A. 1300 (1991), the Federal 
Labor Relations Authority (FLRA or Authority) consid
ered an issue of first impression in reviewing the 
Customs Service’s exceptions to an AJ’s recommended 
finding that the Customs Service had violated 5 U.S.C. 
section 7116(a)(l). The agency issued a notice of pro
posed removal to a customs inspector in the bargaining 
unit on charges of dishonest conduct. The inspector 
sought union representation. At the employee’s oral reply 
meeting, the union representativerevealed some facts that 
he had learned during his discussions with the employee. 
The Customs Service reopened its investigation of the 
matter. The investigating agent questioned the inspector, 
who did not remember all the information that the union 
representative had revealed at the oral reply meeting. 
With the approval of the Customs Service’s labor rela
tions staff and regional counsel, the agent then interro
gated the union representative about his earlier 
discussions with the inspector. The unfair labor practice 
(ULP) charge resulted. The AJ ruled, “The subjection of 
an employee’s representative to interrogation concerning 
statements made by the employee to the representative 
violates [section 7116(a)(l)J because it directly interferes 
with, restrains, or coerces the employee in the exercise of 
rights under the Statute.” The Authority agreed with the 
AJ’s conclusion. It rejected the agency’s argument that 
when an agency has a reasonable belief that a union rep
resentative has information about an employee’s miscon
duct that could lead to disciplinary or criminal action, the 
agency may question the union representative.The FLlW 
ordered a nationwide posting signed by the Commis
sioner of Customs. 

-
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AvailrrbiZ?y of IntenaZ Management Recommendation 

National Labor Relations Board and National Labor 
Relations Board Union, 38 F.L.R.A. 506 (1990), the 
FUZA provided a defmitive interpretation of the scope of 
the exclusion in 5 U.S.C. Section 7114(b)(4)(C). Section 

(4) ,requires an agency to provide certain data to 
the Union’s request. But subsection C of 

excludes from release data that constitutes 
“guidance, advice, counsel, or training provided for man
agement officials or supervisors, relating to collective 
bargaining.” In this case, a National Labor Relations 

RB or Board) regional director (RD) had rec
to Board headquarters that the request by one 

of his attorneys for part-time employment be denied. 
Aftk the Boa+ denied the request, the union grieved the 
denial and kquested a b p y  of the RD’s memorandum 
recommenhg the denial. The NLRB,however, refused 
to provide the memorandum. It contended that the docu
ment constituted advice relating to “collective bargain
ing,” reasoning that the RD’s recommendation concerned 
the administration of contract provisions on part-time 
employment. The FLRA reviewed its earlier decisions 
interpreting z section 7 114(b)(4) and legislative history. 
Accordingly, it concluded that subsection C exempts 
from disclosure only guidance and similar matters 

relating specifically to the collective bargaining 
process, such as: (1) courses of action agency man
agement should take in negotiations with the union; 
(2) how a provision of the collective bargaining 
agreement should be interpreted and applied; (3) 
how a grievance or an unfair labor practice charge 
should be handled, and (4) other labor-management 
interactions which have an impact on the union’s 
status as the exclusive bargaining representative of 
employees. 

The Authority ruled that the exclusion does not apply to 
management advice concerning the conditions of 
employment of unit employees. It therefore ordered the 
NLRB to furnish the document to tbe union. 

Waiver of Right to Home Addresses 

The F L U  ruled that the parties’ bargaining history 
established that the union had waived its 5 U.S.C. section 
7 114(b)(4) right to the home addresses of bargainiig unit 
members. An AJ had recommended dismissal of a com
plaint alleging that the agency violated sections 
7116(a)(l), 7116(a)(5), and 7116(a)(8) by refusing to 
supply home addresses. The AJ had examined the parties’ 
bargaining history and found that the union had aban
doned its proposed right of access to home addresses “as 
a quid pro quo for access to work areas to distribute liter
ature.” The negotiations at issue had occurred prior to 
the FLRA’s ruling on availability of home addresses in 
Farmers’ Home Administration Finance w e e ,  St. Louis, 
Mo., 19 F.L.R.A. 195 (1985). The AJ further ruled that 
the agency’s refusal, subsequent to the FLM’s decision 

that unions are entitled to this information, did not violate 
section 7116. The FLRA agreed with the AJ that bargain
ing history alone can support a finding of a waiver of a 
statutory right. It rejected the General Counsel’s argu
ment that the union could not waive a statutory right that 
it did not have at the time of the so-called waiver. The 
FXRA observed that the local involved in the litigation 
that resulted in the FLRA‘s decision in Farmers’ Home 
Administration was part of the same national union 
involved in the instant dispute. It therefore ruled that the 
union had notice that the Authority was considering the 
issue at the time of the negotiations, and that the union 
chose to abandon its pursuit of the right in exchange for a 
“palatable substitute.” United States Department of the 
Navy, United States Marine Corps (MPL), Washington, 
D.C., and Marine Corps Logistics Base, Albany, Ga., and 
American Federation of Government Employees, 38 
F.L.R.A. 632 (1990). 

Work Now, Grieve toter-But OnZy if On Duo 

The FLRA sustained an arbitrator’s award that had 
reversed the agency’s suspension of grievant for insubor
dination. The grievant inspected cargo and luggage at the 
Seattle-Tacoma Airport (SEATAC). On certain days he 
also worked in the agency’s Seattle office. Agency policy 
required that, whenever an inspector discovered an insect 
in a shipment-that is, an “intercept,” he or she would 
place the insect in a vial of alcohol for transportation to 
the Seattle office for identification. At the end of one par
ticular shift at SEATAC, the grievant was ordered by 
management to take an “intercept” home with him and 
to take it to the Seattle office the next day, when he was 
to report for work there. When grievant refused to per
form the “work‘’ without compensation, management 
suspended him for five days. The arbitrator found that the 
agency policy was to request, but not to require, offduty 
inspectors to transport intercepts. Concluding that the 
agency had no authority to order grievant to transport the 
intercept in an off-duty status, he determined that the 
“work now, grieve later” rule did not apply because the 
agency had no authority to control what the grievant did 
on off-duty, uncompensated time. Accordingly, he 
reversed the suspension. The Authority accepted the 
arbitrator’s reasoning and denied the agency’s exceptions. 
United States Dep’t of Agric., Animal and Plant Health 
Inspection Serv., Plant Protection and Quarantine, 
Hyattsville, Md., and NationalAss ’n of Agnc. Employees, 
38 F.L.R.A. 1291 (1991). 

Arbitration of Statutorg Interpretation 

In Muniz v. United States, No. C-88-1894 FMS, (N.D. 
Cal. Jan. 26, 1991), three named plaintiffs filed a class 
action on behalf of former federal firefighters seeking 
customarily and regularly received overtime pay under 
the Fair Labor Standards Act (FLSA) as part of their 
lump-sum payments for accrued annual leave under 5 
U.S.C. section 5551. The court recognized that under 5 
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U.S.C. section 7121(a), collective bargaining agreement 
(CBA) grievance procedures are the exclusive hethod for 
resolving disputes that fall within the coverage of the 
CBA unless the CBA excludes the matter. The court 
rejected the plaintiffs assertions that the applicable CBA 
precluded the arbitrator from interpreting law and granted 
a motion for summary judgment, dismissing the suit for 
lack of subject matter jurisdiction. 

Equal Employment Opportunity Law 

Wverqudified” Synonymous with 
1 “Age Discrimination *’ 

In Taggart v. Time, Inc., 924 F.2d 43 (2d Cir. 1991), 
the United States Court of Appeals for the Second Circuit 
reversed the district court’s grant of summary judgment 
in favor of the employer. Taggart, with over thirty years 
experience in the printing industry, was hired at age fifty
eight as a print production manager. Unfortunately, six 
months later, the division he worked for was eliminated. 
Taggart applied for,about thirty-two positions in various 
other divisions in Time but was not selected because 
“Taggart was overqualified for some positions, under
qualified for others, his .,. supervisor’s recommendation 
was not wholly positive, and he performed poorly at the 
intemiews.” Addressing Time’s rejecting Taggart to fill 
certain positions solely because he was overqualified, the 
circuit court noted that claiming someone is unqualified 
because he is overqualified is a non sequitur. ”Denying 
employment to an older job applicant because he or she 
has too much experience, training or education is simply 
to employ a euphemism to mask the real reason for 
refusal, namely, in the eyes of the employer the applicant 
is too old” Accordingly, the court found that Taggart 
had established a prima facie case and remanded the mat
ter for a trial on the merits. 

Wards Cove Revisited 

Supreme Court decisions not only establish broad rules 
that are the “law of the land,” but also are outcome
directive to the parties in the particular case decided. 
Rarely is attention paid to what happens when a particu
lar case is remanded back to a lower court when the 
Court has established a new or a different interpretation 
of a rule of law. 

Recently, a significant 1989 affirmative action decision 
was decided by the district court using the standard 
announced,by the Supreme Court. The Court had 
remanded the decision back to the Ninth Circuit Court of 
Appeals, which in turn remanded it back to the district 
court. See Atonio v. Wards Cove Packing Co., No. 
C-74-145-JLQ @. Wash. Jan. 23, 1991). 

In Wards Cove Packing Co. v. Atonio, 109 S. Ct. 2115 
(1989), the Court was asked to decide a case in which 
white employees occupied almost all the skilled non

cannery jobs at a salmon cannery in Alaska, while the 
nonskilled jobs in the fish Cannery were filled almost 
exclusively by minority workers-typically Filipinos, 
Alaskan natives, and other nonwhites. The unskilled can
nery workers c o n t e n d  that their inability to be hired for 
the skilled noncannery jobs amounted to discrimination. 
The Ninth Circuit found for the cannery workers, relying 
on statistics that showed a high percentage of nonwhites 
in the cannery jobs and a low percentage of nonwhites in 
the noncannery jobs. 

The Supreme Court reversed, holding that “if the 
absence of minorities holding skilled positions is due to a 
dearth of qualified nonwhite applicants ... petitioner’s 
selection methods cannot be said to have a ’disparate’ 
impact on nonwhites.” The Court held that a statistical 
showing of racial imbalancebetween the skilled jobs and 
the nonskilled jobs, standing alone, was insufficient to 
establish a prima facie case of discrimination. The Court 
said that the proper comparison should be between the 
racial composition of “at-issue” jobs and the racial com
position in the relevant labor market. Therefore, the can
nery workers, who did not possess the requisite skills, 
were not part of the “relevant labor market.” 

The Ninth Circuit remanded the case back to the dis
trict court in Washington State in which it had originated. 
In January 1991-seventeen years after the case first 
are-the district court dismissed the claims that Wards 
Cove Packing Company and two other firms discrimi
nated against nonwhites in the hiring for skilled jobs. The 
district court looked at the percentage of whites hired by 
the canneries and determined that the percentage of 
whites hired for the “at-issue” jobs did not exceed the 
percentage of whites in the available labor force, except 
for certain limited instances in which the court found no 
statistical significance. 

Not Counseling an Employee fo Avoid a Complaint 
Is Discriminatorg 

In Vaughn v. Edel, 918 F.2d 517 (5th Cir. 1990), the 
United States Court of Appeals for the Fifth Circuit held 
that an employer violated title VII when it declined to 
criticize the work of a black employee who was later dis
charged because she was a poor performer. In this case, 
the immediate supervisor did not confront the employee 
about the poor work performance specifically to avoid 
charges of racial discrimination. This “tolerance” con
tinued for about two years, with the employee being rated 
“satisfactory” and even receiving a merit increase. Sub
sequently, in downsizing efforts, the company fired its 
two “poorest performers,’’ including the black employee. 
The court ruled that‘the employer ignored its own regula
tions and procedures because of a racial motive. The 
court believed that the supervisor’s decision not to coun
sel the employee was out of self-interest, rather than 
racial hostility. ’ Nevertheless, the court ruled that this 
race-conscious decision was illegal. 
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Personnel, Plans, and Training Office Note 
Personnel, Plans, and Training m c e ,  OTJAG 

r“ The A m y  Management Staff College 
One ~ r m ycivilian attorney recently was selected for 

the A m y  Management Staff College (AMSC) Class 
#91-2 (13 May thru 16 August 1991). The attorney 
selected is: 

Stephen S. Malley 
OS-12, Headquarters,National Training Center and 
Fort Irwin, Fort Irwin, California 

Army are
AMSC Class 91-1: BNCe I. Topletz, NM-13, United 

Army sou*, Fort Panama; and Herman 
A. Dyke, Jr., OSJA,3d Division, 
Germany. 

AMSC is a fourteen-week resident course designed to 
instruct Army leaders in functional relationships, philoso
phies, and systems relevant to the sustaining base 

It civilian personnel with 
analogous to the military intermediate service school 
level. 

The Judge Advocate General encourages civilian 
attorneys to apply for AMSC 8s an integral part of their 
individual development plans. Local Civil Personnel 
Offices are responsible for providing applications and 
instructions. personnel also may obtain 
mation by contacting Mr. Roger Buckner, Personnel,
plans, and Training Office ( A W  225-1353). D a h  cotl
cerning future classes will appear in The Army Lnwyer. 

The Summer Intern Program 
Captain Christopher Patterson 
Professional Recruiting officp 

Introduction 

Each summer, law students work for the Army Judge 
Advocate General’s (JAO) Corps as interns in officesr‘ 	worldwide. These interns, representing accredited law 
schools from all fifty states and Puerto Rim, are highly 
motivated and inquisitive about the workings of the JAG 
Corps. Many judge advocate officers, however, tend to 
treat these interns as clerical help instead of using them 
in a manner that recognizes the importance of this 
program-that is, recruiting new judge advocates and 
creating sources of information about Army law. In addi
tion, the quality of the law students participating in this 
program-and the potential for their becoming true legal 
assets to their offices-is evidenced by the fact that, over 
the past five years, ninety-four percent of former intems 
who applied for JAG Corps commissions were selected. 

Because they exhibit excellent potential as future Army 
officers,the JAG Corps must use the interns’ experiences 
as an opportunity to sell them on the benefits of our prac
tice, as well as our quality of life. Memorable experiences 
and significant assignments not only convince interns that 
a career in the JAG Corps will provide them with imme
diate responsibilities and stimulating challenges, but also 
create “JAO ambassadors” at their respective law 
schools. Therefore, to enhance the use of interns, this 
article presents a “cookbook” approach to the summer 
intern program. It is designed to provide a brief descrip
tion of the intern selection process, legal offices’ respon
sibilities, and suggestions on ways to enhance the 
program. 

Description of the Program 

The United States Army fudge Advocate General’s 
Corps hires 100 law students-seventy-five second-year 
and twenty-five first-year-each summer to work as legal 
interns in Army legal offices throughout the United States 
and overseas. Internsare hired as temporary civil service 
employees for a maximum period of ninety working days 
starting in May or June of each year. Studentswho have 
completed two years of law school are paid at the GS-7 
federal pay level. Students who have completed one year 
of law school are paid at the GS-5 federal pay level. 
These are not military positions and no military obliga
tion is incurred by participation in the program. Interns 
work under the supervision of an attorney and perform 
legal research, write briefs and opinions, conduct inves
tigations, interview witnesses, and assist in preparing 
civil or criminal cases. 

The JAO Corps seeks law students with proven scho
lastic ability and demonstrated leadership potential. 
Applicants must be full-time students at a law school 
accredited by the American Bar Association. Students in 
four-year programs are eligible for the Summer Intern 
Program after completing their second year of law 
school. Applicants must be United States citizens. The 
JAG Corps is an qual opportunity employer and actively 
seeks applications from women and minority group 
members. 

Boards are held twice annually-usually in November 
and again in March-to select interns. The fall board 
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selects only second-year applicants, while the spring 
board selects only first-year applicants. Application mate
rials must be submitted no later thah 1 November a d  1 
March for their respective boards. Application materials 
may be obtained at most law school placement offices, or 
by contacting the ptofessional Recruiting Office toll free 
at 1-800-336-3315 (Virginia at 1-703-355-3323). Selec
tion recommendations are made by a board of JAO 
officers, with The Judge Advocate General approving all 
summer intem selectees. The quality of the applicants, 
the limited number of available positions, and the selec
tion process make the competition for employment as a 
summer inern extremely keen. 

Interns are assigned to p i t i o n s  at A m y  legal offices 
in Washington,D.C., and at installations throughout the 
United States and overseas. Because they do not hold 
military positions, interns must pay all costs of traveling 
to their job location, as well as arranging and paying for 
all housing expenses. Intern assignments are based pri
marily upon the desires of the intern coupled with the 
needs of the Corps, and are made by the Professional 
Recruiting Office (PRO). 

Omce Respoasibilities 

In the fall, PRO solicits responses from Army legal 
offices worldwide on whether interns are required and, if 
so, how many. After selections are made and assignments 
detemined, PRO notifies offices in which interns will be 
placed. Along with this notification, PRO provides 
offices with an applicant’s resume, summer intern 
application (DAJA-PT Form 13), and standard form 171. 
Upon receipt of this information, the office must accom
plish several actions. 

First, personnel at each office should acquaint them
ylves with the htem’s record and circulate the resume 
throughout the office. This will ‘allow every member of 
the office to know significant parts of the intern’s back
ground before he or she arrives at the office. Being 
acquainted with tht intern is particularly important 
because talking to the intern while incorporating items of 
his or her background will leave a lasting favorable 
impression. Establishing a g d  first impression with the 
intern is the secret to a successful summer for both the 
office and the intern. 

Secondly, the staff judge advocate (SJA) or senior 
legal advisor should assign a sponsor for the intern. 
Sponsorship is a critical component of this program. 
SJAs should assign a sponsor who has something in com
mon with the intern. In many cases, interns want sponsors 
closer to their own age. They feel that this will enable 
them to become more familiar with life in the JAO Corps 
upon graduation from law school. 

The sponsor should assist the intern with making hous
ing arrangements. Sending interns an installation wel
come packet is a good way to provide the intern with an 

orientation of the command’s mission, as well as area 
housing and attractions. Housing issues are the concerns 
expressed most frequently by interns. Solving billeting 
problems before the intern’s arrival will facilitate a 
smooth transition into the work place. 

r should be readily available to 
answer questions about the office, the JAO Corps, and 
the Army. Remember, these law students have little or no 
exposure to the military. While they may not ask,assume 
that the interns need to h o w  basic things, such as how to 
recognize different ranks, military courtesies, and 
customsof the service. The sponsor also should acclimate 
the intern to the types of work done by the office. This 
best may be accomplished by taking the intern around the 
office the first couple of days and introducing them to all 
office employees. Have office employees provide brief 
descriptions of their responsibilities to the intern. An 
overview of office functions will assist the intern in 
understanding attorneys’ responsibilities, and how they 
impact the entire office’s function. 

The office also should assign a supervisor to the intern 
who will oversee his or her progress during the summer. 
The sponsor, for instance, also may be the assigned 
supervisor. The supervisor should devise a work schedule 
for the intern. Requests for intern’s services in other 
offices or divisions should be channeled through the 
supervisor. This allows the equitable distribution of work 
and permits interns to feel as if they have a’single point 
of contact to whom to turn for answers. When planning 
the work schedule, keep in mind that interns want to feel 
challenged. These are highly motivated law students who 
are seeking responsibility and experience. Make the work 
as interesting as possible. Experience demonstrates that 
an intern’s enthusiasm for the JAG Corps will diminish 
significantly if most of his or her time is spent “shepar
dizing” cases or performing similar types of routine 
tasks. 


Additionally, subrvisors must consider the intern’s 
strengths and weaknkes. Utilize interns’ strengths, but 
also try to develop the weaker points of their experience. 
For example, if an intern is particularly strong in the area 
of wills and trusts, but not confident in front of people, a 
supervisor may want to consider starting the intem in a 
legal assistance capacity and then exposing him or her to 
depositions or Magistrate’s Court. An intern usually is 
extremely gratified knowing that the JAG Corps tried to 
enhance his or her development as an attorney. 

Inprocessing 

The intern’s fmt day should be the same as any other 
full-time employee’s first day. The sponsor should 
arrange a meeting with the SJA and supervisor before 
being escorted around the office for introductions. After 
introductions, the supervisor should provide the intern 
with a detailed explanation of what is expected as well as 
the planned workload. The supervisor should take time to 
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I 	 show the intern where research materials and office sup
plies are located. Further, if the office has automated 
legal research capabilities, the supervisor should ensure 
that the intern has access to them. This is a good way to 
enhance the intern’s personal development while gaining 
valuable research support. Because most law schools now 
teach automated legal research techniques, officesusually 
will benefit from the intern’s expertise. Finally, the 
supervisor should, when possible, assign the intern to’a 
particular work area. Find a place that the intern may call 
“home” for the summer. A good working environment 
undoubtedly will enhance the intern’s productivity. 

Intern Responsibilities 

The hallmark of the summer intern program is the 
opportunity for law students to receive responsibility and 
experience while being challenged. To achieve that end, 
supervisors must provide the intern with meaningful 
assignments. Certainly, this does not mean that SJAs 
have to task an intern with monumental projects-even 
though some interns will be able to handle such assign
ments. Rather, supervisors should provide significant 
assignments that require the intern to budget time and 
effort appropriately to ensure that suspenses are met. 
These types of projects not only will enhance the intern’s 
personal development, but also will make the intern feel 
that he or she is providing a significant effort in accom
plishing the office’s mission. 

(“ 
All assignments should be channelled through the 

intern’s supervisor. This allows centralized control of the 
intern and his or her taskings. A single point of contact 
also will help to avoid confusing instructions and multi
plicious assignments. It also will tend to discourage the 
assignment of menial tasks. 

The assigned supervisor should bear the sole respon
sibility of actually supervising the intern. Accordingly, 
the supervisor should provide the intern with comments 
on work product, as well as suggestions on how the intern 
can improve and develop professionally. Office personnel 
should remember that these intems are still in law school 
and that the JAO Corps has a unique and important 
opportunity to develop solid advocacy skills in each of 
them. Accordingly, supervisors also should be teachers 
and should provide feedback to the intern as often as 
possible. 

Selling the JAG Corps 

The intern’s summer should not be limited to just aca
demics. Supervisors, as well as all office members, 
should take the opportunity to educate the interns on the 
everyday workings of the SJA office and its intemelation
ships with other installation offices. A thorough office 
orientation will assist in this education. 

r offices also should give interns as much exposure to 
military law as is practicable. Interns should be permitted 
to sit in on legal assistance and claims interviews. In 
addition, they should be encouraged to observe courts
martial, magistrate court cases, and administrative separa
tion proceedings. Inter& need to’be shown the variety 
and diversity of our practice. 

The education should not stop with the unique aspects 
of military law. Interns also should be exposed to other 
aspects of the service, such a s  military life and customs. 
For example, ofices should include their interns when 
they attend change-of-command, retirement, and awards 
ceremonies. Further, supervisors should ensure that 
interns are invited to hail-and-farewells, “bring-your
boss” and “right-arm” nights, and other office social 
functions. SJAs should ensure that their interns see what 
life is really like as  a JAO officer. Additionally, as a 
means of enhancing their experience, PRO will provide 
summer interns a list of where all interns are assigned in 
hopes that they may socialize together and share their dif
ferent experiences. 

Finally, all JAG Corps personnel should remember that 
most interns are away from home and may be living 
alone. Accordingly, supervisors and sponsors should be 
patient and sensitive to the needs of the intern. Mentor
ship is extremely important-intems will have a number 
of questions not only on the practice of law in general, 
but also on the life style of the particular geographical 
region in which the office is located. With proper and 
personalized attention, these interns will develop a bond 
with the JAG Corps that may result in a commission. 

Saying Good-Bye 

Just when SJA office personnel feel that their intern is 
providing valuable assistance to the office, the time will 
come to say good-bye. Supervisors should ensure that the 
intern feels a s  if he or she contributed to the office. The 
office should consider taking their interns to lunch or 
providing other appropriate forms of recognition to let 
them know how much their help was appreciated. In 
addition, SJAs and supervisors should offer to write let
ters of recommendation, either for a commission or for 
future internships. A general letter of commendation 
often may be appropriate. Supervisors also should con
sider writing their interns after they have returned to 
school to wish them success during the academic year. 
This is particularly critical with second-year interns 
because they will begin applying for accession into the 
JAO Corps in the fall of theu third year. 

These interns invariably become ambassadors of the 
JAG Corps once they return to their schools. They have 
more practical knowledge of the intern program than 
most placement directors. Therefore, many students will 
approach them for information on their experiences. 
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CLE News 


1. Resident Course Quotas 

The Judge Advocate General’s School restricts atten
dance at resident CLE courses to those who have 
re&ived allocated quotas. I f  you have not received a 
welcome letter or packet, you do not have a quota. 
Personnel may obtain quota allocations from local train
ing offices, which receive them from the MACOMs. 
Reservists obtain quotas through their unit or, if they are 
nonunit reservists, through ARPERCEN, A1TN: DARP-
OPS-JA, 9700 Page Boulevard, St .  Louis, MO 
63 132-5200. Army National Guard personnel request 
quotas through their units. The Judge Advocate General’s 
School deals directly with MACOMs and other major 
agency training offices. To verify a quota, you must con
tact the Nonresident Instruction Branch, The Judge Advo
cate General’s School, Army, Charlottesville, Virginia 
22903-1781 (Telephone: AUTOVON 274-71 15, exten
sion 307; commercial phone: (804) 972-6307). 

2. TJAGSA CLE Course Schedule 

1991 

3-7 June: 107th Senior Officers Legal Orientation 
Course (5F-Fl). 

10-14 June: 2lst Staff Judge Advocate Course (5F-
F52). 

10-14 June: 7th SJA Spouses’ Course. 

17-28 June: JATTTeam Training. 

17-28 June: JAOAC (PhaseVI). 

8 - 10 July: 2d Legal Administrators Course 
(7A-550Al). 

11-12 July: 2d Senior/Master CWO Technical Cer
tification Course (7A-550A2). 

22 July-2 August: 125th Contract Attorneys Course 
(5F-FlO). 

22 July-25 September: 125th Basic Course (5-27-C20). 

29 July-15 May 1992: 40th C3raduate Course (5-27-
C22). I 

5-9 August: 48th +w of War Workshop (5F-F42). 

12-16 August: 15th Criminal Law New Developments 
Course (5F-F35). 

19-23 August: 2d Senior Legal NCO Management 
COW (512-71D/440/50). 

2630 August: Environmental Law Division Workshop. 

9-13 September: 13th Legal Aspects of Terrorism 
Course (5F-F43). 

23-27 September: 4th Installation Contracting Course 
(5F-F18). 

3. Civilian Sponsored CLE Courses 

August 1991 

1-3: NIBL, Northeast Bankruptcy Law Institute, 
Boston, MA. 

4-9: AAJJ2, Literature and Law, Rockland, ME. 

11-16: AAJE, Judicial Writing-Trial Judges, Colo
rad0 Springs, CO. 
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I 11-16: AAJE, Evidence, Colorado Springs, CO. 

18-23: AAJE, Advanced Evidence, San Francisco, CA.1
I 

19-23: FP, The Skills of Contract Administration, Vail, 
co. 

For further information on civilian courses, please 
contact the institution offering the course. The addresses 
appear in the February 1991 issue of The Army Lawyer. 

4. Mandatory Continuing Legal Education 
Jurisdictions and Reporting Dates 

New Jersey 	 12-month period commencing on fmt 
anniversary of bar exam 

New Mexico 	 For members admitted prior to 1 Janu
ary 1990 the initial reporting year shall 
be the year ending September 30, 1990. 
Every such member shall receive credit 
for carryover credit for 1988 and for 
approved programs attended in the 
period 1 January 1989 through 30 Sep
tember 1990. For members admitted on 
or after 1 ~anuary1990, h e  initial 
reporting year ‘shall be the first full 
reporting year jfollowing the date of 
admission. 

North Carolina 12 hours annually 
North Dakota 1 February in three-year intervals 
Ohio 24 hours every two years 
Oklahoma On or before 15 February annually 
Oregon 	 Beginning 1 January 1988 in three-year 

intervals 

South Carolina 10 January annually 

Tennessee 31 January annually 
Texas Birth month annually 

Utah 31 December of 2d year of admission 

Vermont 1 June every other year 
Virginia 30 June annually 

Washington 31 January annually 
West Virginia 30 June annually 

Wisconsin 	 31 December in even or odd years 
depending on admiision 

Wyoming 1 March annually 

For addresses and detailed information, see the January 
1991 issue of The Army Lawyer. 

Jurisdiction 
Alabama 
Arkansas 


Colorado 
Delaware 

Florida 

Georgia 
Idaho 

Indiana 

Iowa 

P K-
Kentucky 
Louisiana 
Minnesota 
Mississippi 
Missouri 
Montana 
Nevada 

Reporting Month 
31 January annually 
30 June annually 

31 January annually 
On or before 31 July annually every 

other year 

Assigned monthly deadlines every three 

Y

31 January annually 

1 March every third anniversary of 

admission 

1 October annually 

1 March annually 

1 July annually 

30 days following completion of course 

31 January annually 
30 June every third year 
31 December annually 
30 June annually 
1 April annually 
15 January annually 

Current Material of Interest 

1. TJAGSA Materials Available Through Defense 
Technical Information Center 

Each year, TJAGSApublishes & k b b  and materids 
to s u p ~ r tmi&nt instruction. Much of this material is 
useful to judge advocates and government civilian 
attorneys who are not able to attend courses in their prac
tie areas. The School receives many requests each year 
for these materials. However, because outside distribution 
of t h e  materials is not within the School’s mission, 
TJAGSA does not have the resources to Provide Publica
tions to individual requestors. 

To provide another avenue of availability, the Defense 
Technical Information Center @TIC) makes some of this 
material available to government users. An office m y  
obtain thk material in two ways. The first way k to get it 
through a user library on the installation. Most technical 
and schooI libraries are DTIC ‘‘users.” If they are 
“school” libraries, they may be free users. The second 
way is for the office or organization to become a govern
ment user. aovernment agency == pay five doll= per 
hard copy for reports of 1-100 pages and Seven cents for 
each additional page over 100, or ninety-five cents per 
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fiche copy, Overseas users may obtain one copy of a 
report at no charge. Practitioners may request the neces
sary information and forms to become registered as a user 
from: Defense Technical Information Center, Cameron 
Station, Alexandria, VA 223 14-6145, telephone (703) 
274-7633, AUTOVON 284-7633. 

Once registered, an office or other organization may 
open a deposit account with the National Technical Mor
mation Setvice to facilitate ordering materials. DTIC will 
provide information concerning this procedure when a 
practitioner submits a request for user status. 

DTIC provides users biweekly and cumulative indices. 
DTIC classifies these indices as a single confidential doc
ument, and mails them only to those DTIC users whose 
organizations have a facility clearance. This will not 
affect the ability of organizations to become DTIC users, 
nor will it affect the ordering of TJAGSA publications 
through DTIC. All TJACiSA publications are unclassified 
and The Army Lawyer will publish the relevant ordering 
information, such as DTIC numbers‘and titles. The fol
lowing TJAGSA publications are available through 
DTIC. The nine character identifier beginning with the 
letters AD are numbers assigned by DTIC; users must 
cite them when ordering publications. 

AD B147390 Legal Assistance &ide: Real Property/ 
JA-261-90 (294 pg~) .  

AD A228272 Legal Assistance: Preventive Law r
Series/JAL276-90 (200 pgs). 

AD A229781 	 Legal Assistance Guide: Family Law/ 
ACLST-263-90 (71 1 pg~).  

*AD 230618 	 Legal Assistance Guide: Soldiers’ a 
Sailors’ Civil Relief Act/JA-260-91 (73 
PPI. 

*AD 230991 	 Legal Ass i s tance  Guide :  Wills /  
JA-262-90 (488 pgs). 

Administrative and Civil Law 

AD B139524 	 Government Information Practices/ 
JAGS-ADA-89-6 (416 pgs). 

AD B139522 	 Defensive Federal LitigationlJAGS-
ADA-89-7 (862 pg~).  

AD B145359 	 Reports of Survey and Line of Duty 
Dete&tions/ACILST-231-90 (79 pg~). 

AD A199644 	 The Staff Judge Advocate Officer Man
ager’s Handbook/ACLST-290. 

AD B145704 	 AR 15-6 Investigations: Programmed 
Instruction/JA-28 1-90 (48 pgs). 

,f-

Labor Law 

AD B145934 The Law of Federal Labor-Management 
Relations/JA-211-90 (433 pgs). 

I ’ 

AD B145705 	 Law of Federal Employment/ACIL-
ST-210-90 (458 pgs). 

Developments, Doctrine &,Literature 

AD B124193 Military Citation/JAGS-DD-88-1 (37 pgs). 

Criminal Law 

AD B100212 	 Reserve Component Criminal Law 
JAGS-ADC-86-1 (88 pgs). 

AD B135506 	 Criminal Law Deskbook Crimes & 
Defenses/JAGS-ADC-89-1 (205 pgs). 

AD B135459 	 Senior Officers Legal Orientation/JAGS; 
ADC-89-2 (225,pgs). 

AD B137070 	 Criminal Law, Unauthorized Absences/ 
JAGS-ADC-89-3 (87 pg~).  

AD B140529 	 Criminal Law, Nonjudicial Punishment/ 
JAGS-ADC-89-4 (43 pgs). 

F 

AD B140543 	 Trial Counsel & Defense Counsel 
HandboolJJAGS-ADC-90-6 (469 pgs). L 

AD Bl002ll 

AD A229148 

AD A229�49 

AD B144679 

AD BO92128 

AD B136218 

AD B135492 

AD B141421 

AD B147096 

Contract Law 

Contract Law Seminar Problems/JAGS-
ADK-86-1 (65 pgs). 

Government Contract Law Deskbook 
Vol l/ADK-CAC-l-90-1 (194 pgs). 

Government Contract Law Deskbook, 
Vol 2/ADK-CAC-l-90-2 (213 pg~). 

Fiscal Law COUE De~kbook/JA-506-90 
(270 pgs). 

Legal Assistance 

USAREUR Legal Assistance Handbook/ 
JAGS-ADA-85-5 (315 pgs). 

Legal Assistance Office Administration 
Ouide/JAOS-ADA-89-1 (195 pgs). 

Legal Assistance Consumer Law Guide/ 
JAOS-ADA-89-3 (609 pgs). 

Legal Assistance Attorney’s Federal 
Income Tax &ide/JA-266-90 (230 pgs). 

4 	 Legal Ass is tance Guide:  Office 
Directoty/JA-267-90 (178 pgs). 

AD A226159 	 Model Tax Ass is tance Program/ 
JA-275-90 (101 pgs). 

AD B147389 	 Legal Assistance Guide: Notarial/ 
JA-268-90 (134 pgs). 
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; Reserve Affairs 
i 

AD B136361 Reserve Component JAGC Personnel 
Policies HandbooWJAGS -GRA-89- 1 

r' (188 Pgs). 
The following CID publication is also available 

through DTIC: 

AD A145966 	 USACIDC Pam 195-8, Criminal Invest@
tions, Violation of the USC in Economic 
Crime hvestigations (250 pgs). 

Thoseordering publications are reminded that they are 
for government use only. 

*Indicates new publication or revised edition. 

2. Regulations & Pamphlets 

Listed below are new publications and changes to exist
ing publications. 

- -Title DateNumber -
AR 37-104-3 Financial Administration: 7 Dec 90 

Military Pay and Allowance 
Procedure (JUMPS-Army), 
Interim Change 102 

AFt 37-104-3 	 Financial Administration: 11 Dec 90 
Military Pay and Allowance 
Procedure (JUMPS-Army), 
Interim Change 103 

AR 190-8 	 Military Police, Interim 23 Jan 91 
Change 101 

JFrR 	 Joint Federal Travel Regula- 1 Jan 91 
tions, Uniformed Services, 
Change 49 

JFrR 	 Joint Federal Travel Regula- 1 Feb 91 
ti-, DOD Civilian 
Personnel, Change 304 

3. OTJAG Bulletin B o d  System 

Numerous TJAQSA publications are available on the 

iI OTJACf Bulletin Board System (OTJAG BBS).Users can 
I sign on the OTJAa BBS by dialing (703) 693-4143 with 
I 	 the following telecommunications configuration: 2400 

baud; parity-none; 8 bits; 1 stop bit; full duplex; Xon/ 
Xoff supported; VTlOO terminal emulation. Once logged

I on, the system will greet the user with an opening menu. 
Members need onlyanswer the prompts to call up and 
download desired publications. The system will ask new 

them that they can use the OTJAG BBS after they receive 
membership confirmation, which takes approximately 
forty-eight hours. he Army Lawyer will publish informa
tion on new publications and materials as they become 
available through the OTJAG BBS. Following is a list of 
TJAGSA publications that currently are available on the 
OTJAG BBS. 

OTJAG BBS-TJAGSA PUBLICATIONS 


Filename 

121CAC.ZIP 

199OYIR.wP 

330XALL.ZIP 

ALAWZlP 

c c L R . m  

Title-
The April 1990 Contract Law Deskbook 
from the 121st Contract Attorneys 
course 
1990 Contract Law Year in Review in 
ASCII format. It  was originally 
provided at the 1991 Government Con
tract Law Symposium at TJAGSA 

JA 330, Nonjudicial Punishment Pro
grammed Instruction, TJAOSA Crimi
nal Law Division 

Army Lawyer and Military Law Review 
Database in ENABLE 2.15. Updated 
through 1989 Army Lawyer Index. It 
includes a menu system and an explana
tory memorandum, AIUAWMEM.WPF 

Contract Cla ims ,  Li t igat ion,  & 
Remedies 

FISCALBKZIP 	The November 1990 Fiscal Law 
Deskbook from the Contract Law Divi
sion, TJAOSA 

FISCALBK.ZIP May 1990 Fiscal Law Course Deskbook 
in ASCII format 

JA2OOA.ZIP Defensive Federal Litigation 1 

JA2OOB.ZIP Defensive Federal Litigation 2 

JA210A.ZIP Law of Federal Employment 1 

JA210B.ZIP Law of Federal Employment 2 

JA23 1.ZIP 	 Reports of Survey & Line of Duty 
D e t e r m i n a t i o n s  P r o g r a m m e d  
Instruction. 

JA235.m Government Information Practices 


JA240FTl.ZIP Claims-Programmed Text 1 

JA240m.m Claims--Programmed Text 


JA241.ZIP Federal Tort Claims Act 


JA26O.ZIP Soldiers' & Sailors' Civil Relief Act 


JA261.ZIP Legal Assistance Real Property Guide 


JA262 .ZIP Legal Assistance Wills Guide 


JA265AZIP hgd cansumerLaw Guide 
JA265B.ZIP Legal Assistance -mer Law m&2 

JA265c.zIp h d  Assistance -umer Law Guide 3 

J A 2 M . m  	 Legal Assistance Attorney's Federal 
Income Tax Supplement 
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JA267.ZIP 	 Army Legal Assistance Information 
Directory 

JA268.m Legal Assistance Notorial Ouide 

JA269.m Federal Tax Information Series 

JA271.ZIP Legal Assistance Office Administration 

JA272.m Legal Assistance Deployment Ouide 

JA28 1.ZTP AR 15-6 Investigations 

JA285A.ZIP Senior Officer’s Legal Orientation 1 

JA285B.m Senior Officer’s Legal Orientation 2 

JA29O.ZP SJA office Manager’s Handbook 

JA296A.ZIP Administrative & Civil Law Handbook 1 

JA296B.ZIP Administrative & Civil Law Handbook 2 

JA296C.ZIP Administrative & Civil Law Handbook 3 

JA296D.ZIP Administrative & Civil Law Deskbook 4 

JM%F.ARC Administrative & Civil Law Deskbook 6 

YIRs9.m Contract Law Year in Review-1989 

4. TJAGSA Information Management Items 

a. Each member of the staff and faculty at The Judge 
Advocate General’s School (TJAOSA) has access to the 
Defense Data Network (DDN) for electronic mail (e
mail). To pass information to someone at TJAGSA, or to 
obtain an e-mail address for someone at TJAGSA, a 
DDN user should send an e-mail message to: 

“postmaster@jags2.jag.virginia.eddu” 

The TJAOSA Automation Management Officer also is 
compiling a list of JAG Corps e-mail addresses. If you 
have an account accessible through either DDN or 
PROFS fJ’UDOC system) please send a message con
taining your e-mail address to the postmaster address for 
DDN, or to “crankc(1ee)” for PROFS. 

b. Personnel desiring to reach someone at TJAGSA via 
AUTOVON should dial 274-7115 to get the TJAOSA 
receptionist; then ask for xtension of the office you 
wish to reach. P 

c. 	Personnel having access to FTS 2000 can reach 
TJAC3SA by dialing 924-6300 for the receptionist or 
924-6- plus the three-digit extension you want to reach. 

d. The Judge Advocate General’s School also 
free telephone number. To call  TJAOSA, dial 
1-800-552-3978. 

5. The Army Law Library System. 

With the closure and realignment of many Army 
installations, The Army Law Library System (ALLS) has 
become the point of contact for redistribution of materials 
contained in law libraries on those installations. The, 
Army Lawyer will continue to’ publish lists of law l i b r e  
materials ma& available as a result of base closures. Law 
librarians having resources available for redistribution 
should contact Ms. Helena Daidone, JALS-DDS, The 
Judge Advocate Oeneral’s School, U.S.Army, Char
lottesville, VA 22903-1781. Telephone numbers are 
Autovon 274-71 15 ext. 394, commercial (804) 972-6394, 
or fax (804) 972-6386. 

6. Literature and Publications Ofice !terns. 

a. The School currently has a large inventory of back 
issues of The Army Lawyer and the Military Law Review. 
Practitioners who desire back issues of either of these 
publications should send a request to Ms. Eva Skinner, 
JAGS-DDL, The Judge Advocate General’s School, 
Charlottesville, VA 22903-1781, Not all issues are avail
able and some are in limited quantities. Accordingly, we 
will fill requests in the order that they arrive by mail. 

b. Volume 131 of the MiZitury Law Review encountered’ 
shipping problems. If you have not received it, please 
write to Ms. Eva Skinner, JAOS-DDL, The Judge Advo
cate General’s School, Charlottesville, VA 22903-1781. 
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